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States or California Constitmtion jn: con-
nection with a public issue,’ as.defined in
the . statpte, . (§ 426.16, subd.: (bX1).)”
(EMW# Consumer (zuse,
Inc. (2002) 29 .Caldth 53, 67, 124. Cal.
Rpir2d 507, 521?-34685(5'?“1&)) See-
ond.lf“fhemuttﬁndssnehaahawmghas
heenmade,,rl;thendetmmmeswhstherthe
plmhﬁhaﬂdmmbedamhaﬁhtyof

'pmailmgmﬂaedm (Ibid) The mav-

mgpu’sybenrsthehndenonthe.ﬁnt
me,the:espouhngmonthem
(Skdddaru. memllmiﬂm Co.
(2001) 89 CalAppth 141, 151, 106 Cal
Rpwzdwmn “Ouly a cause of

thatsahsﬁesbo&prmgsofthe
m—SIAPPStWhe—'&Mmm
mtedadspendlorpamoningandlm
even minimal merit—is a SLAFP, suhject
bobmgsttmh&nunda'themm."
Wmummzscmnp,ss,m
Cﬂ.Rph.zdllﬁzPBdmmhcsom
ted.} 'l‘hetmlwnt’smhngsmbuﬂ:
hsuesarereweweddenqvo (Ktm'ma
W&Cmmmlmu(my
of Los Angeles (2002) 96 CalApp4th 921,
98 116 CalRptr2d 187)

L Tl-;esu:swhmhledtoﬂl'lngﬂle

dnllengedm -of wetion is-one srising
from protected activity” (Equilon, -supra,
29 Cal4th-at . 67, 124 Cal-Rptr.2d 507, 52
P3d 6853 The trial court agreed with
Panadena angd. ruled that FTCR's. motion
foundered on this first prong because Pas-
adena’s cross-action was not motivated by
adeﬂre.tomhhmﬂ.orehﬂlthaem
dse of jgita First Amendment rights.
Rather, the..goal Wae only tp obtain a

mdmpeﬁrmmyotﬁemal
duties necessary to eertily the election re-
sanrequnedhyGavelmentGodeaee-
mmmthelmhaﬁvewun-

ns,m mmmurtmm.stm&
the- law. - InJarrowFormulas. Tee o
LoMarcke (20068) 31 Caldth 728, 3 Cal
RptrSd 636, 74 P3d 737, the Sijpreme

Court refterated the controfling principles:

‘InBrwauEdsuCamalﬁeropamd
Opportanity (1998) 19 Cal4th 1108; 81
CalRptr.2d 471, 969 P24 564 .. . (Brigga),
when firsit construing the ‘msmgfmn
mngofseu:mmkﬁ,wehddonﬁte
bsmsofthestaﬂme’splninhnguagetbsta
defendant ‘laoving specially to strike a
cause of action arising from a statement or
wnhngmademwnneeuonmthmm
mdm‘eons:derahonmamlly‘anmmwd
official proceeding ‘neod not separately
demonstrate that the statbroent or writing

ooncerns' an isue of public sigoificance.

(Briggs, snpre,-at p. 1109, 81 Cal.Rptr2d
471, 969 P.2d 564.)- And in a trio of opin-
jons issued [in 2002], wehddthstthephin

[at pp. ss-as.mcamw.zdsso 52?:3&
080 plvpﬂﬂsthatwejuda-

; mmmmmmmgm

also. prove the’ soil- wes: intended to ehill
their speech (Kquiloh,-supra;- 29 Cal.dth at
p. 58, 124 CalRptr24 607,52 P.3d 686) or
actually had that effect (City-of Cotali v
Caskman (2002) 29 Cabith 69,775, 124
CalRptr2d 519, 52 P38 696.... [Cate-
#1)" (Jarrow Formulas Imc v. Lae-
Marche, suprs, 51 Caldth at pp.-733-T34,

'8 Cal. Rptr.3d 636, 74 P:8d. 737.) :The tria]

court mistakenly relied on the absence of
evidenes ;that Pasadena -meant to. chill
F'I'CR'semasenfnnFnstAmendmem




06 umanummmmggmmm

ﬂghmasthegroundfnrdmwmgﬂleanh-
BLAPP miotion. :
Regudleuoﬂhemshmnhomlefnr
the trial court’s ruling, wemmtexmuae
our independent review to determine
whether the ruling was correct.  We must
determine whether Pasadena’s cross-action

 against FTCR arose out of FTCR’s actions

in furtherance of the right of free speech
or petition. (Nawellier, supra, 29 Caldth,
atm&&-%,l%Cﬂ.Rp&.ZdS:ﬂl,ﬁZP.Rd
708.) . Cuneedmg"[t]hereumeasym:-
gwer to that question,” Pasadena asserts
ﬂmtwo“acts"ledlthoﬂensm
eomﬂmt,nmtherofwhuimmhndu!
to. advance any persom’s right of free
smochnrpeuﬁonmeonneemnmtha
publie issue. 'I‘hoaeactsm “(I)the

nothavennsenﬁomthe“lni!:lmvebemm-
ing law.®> The Initiative did not beecome

law. until affer the cross-action was filed,

and only after the trisl court found ne

mmthuadmsnssermnlthad“m'

dutytotﬂneanyoftheaehnnssettorthm

Govmt%_sechm%wﬂhm--

Gross—com;ﬂmntwasamquastforaju&-
cial -declaration that [Pasadens] had no

duty to perform precisely thoae acts that

WeYe TeCesSary: én.order for the Oaks Ini-
tiative to become lase. ' The First Amended
Crom-comlahmtthmumedwmthe
Ozks Initiative-from becoming law; it did
not “arise from’ theiniﬁaﬁvemmrehe—
coming law.”
Seeomd,wm:fweagrwdﬂmtﬂ!ead
which led to the-filing of the croas-com-
plaint againgt FTCR was: the voters’ ap-
mwloftheFTGR-sp(mwedInmwve,

that'approval would represent, among oth-

126 CalAppadth T2
er -things, a paradipmstic exercise of
FTCRsmﬂﬁievMs’engaguneutm
“eonduct in"furtherance of the exercise of
themshh:honalnghtufpeﬁhmm-the
mmmnghtotﬁeespeeehmm
nechonwithapubﬁcmem-anmeof
public inferest.” (% 425.16; subd. (e)}d);
see also id, subd. (eX2) [covered acts in-
cinde statements made in ‘Conmection with
m:ssuemﬂa-eomidmmbyalegnh-
tive body, or other legally ‘sutharized pro-
ceeding]) Advocaey for an ‘Initiative and
adomnnoffhemmsurem'e,‘w:thmttques-
tion, & fundamentsl exercise of the First
Amzndmemtnghthpehm “Courts
hxvelwgmotechedthenghttopeﬁﬂonas
an essential attribute of governing. Ieita-
hon.]TheCahfnnmConshhmnndedm
that ‘people have the right to™. . pehhon'
govmmsntforredressofgﬁeuneea

[citation] That right in Califorris is,
nmqu;vﬂaltoahamcmgemmﬂte

. state’s constitational sehemeo—diroct initi-

ahanﬁdmngebytheatmnryth!w@
initiative, reférendum, and recall” {(Rob-
muﬁmaymd.&'boppmgcuhr(lm)
mcwmeM1$aumrmum
P2d 341.)

[181 The allegations of - the first
amended crose-complaint asserted against
FTCR reveal that Pasadena’s croes-action
was based on FTER’ interveittion in the
pending Amy/Pasaders ‘Htigation, an act
undertaken by FTCR in furtherance of ite
coustitutinc) vights of free speech.and pe-
tition. After.detailing the: background.of
FTIGR's joinder of Amy's effert 1o -compel
the city to perfornrits post-election- dnties,
Pasademsmcmnplmtallegu. '

“An-actual eontroversy liag arisen-and
and- FTCR with' respect to: the “legal
rights and duties of the mayor and-City

Clerk FI'CBeontandsmms.Cnmplamt

in Intervention that the Mayor and City

Clerk muist patform the dultos set forth

Cal4th at p. 1115, :
P2d 564.) They a
men of Pasadena’
FTCR was not the

Initiative, but the ¢
refusal to comply v
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atic ‘exercise of
Y ei ga g_“n ent in
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ﬂpd;hm’l’" or the -

ebspeeehmeon-f
meoranismeod’
J-ﬁ:‘mbd. (e)(4);
[mamdmm-
nemmed;onwat!l
dicn"by a legisla-
v ‘sinthorized pro-
an ‘Initistive and

mns-ﬂiﬁphimnts
et to- the "logal
& mayar and City
& in it Complaiut
eMaymdeil:y
€ dutied set forth

OITY OF SANTA MONICA v. STEWART
Cimas 24 Calkpir3d 72 (CalApp 2 Tiet. 2005}
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in Government Code section - 34460,
. Cross-complainants dispute that conen-
tion and contend that neither the Mayor
nor the City Clexk has any duly to
comply with the provisions of Govern-
"gions would otherwise apply is uneonsti-
i-tutianal. and- otherwise illegal on its
- face...-." o .
"Similarly, ‘in° opposition to the anti-
SLAPP motion, Pasadena insisted FTCR
hadbeensnedamlmapmpu'dnfmﬂm
in the cross-action precisely

) FTGR&meminmmddemmdﬁmt‘

Pasadens certify the Initiative:

“m:ampntymdefen-'

dant. Again, FICE, as the admitied
torvened in this lawsuit and has joined
petitioner’s request that the Court-order
certain actions which would trigger op-
‘eration of the initiative. It is remarka-
hlethntF'I'CRuyntennmtbesuedaa
the sponsor of the initiative after it has
ﬁbdamhﬂduamm
mrmtkvupodtommm
These statements indicate Pasadens’s
WMF’ICRWM”

’s eonstitutionally protected -act “of
ﬁhng litigation.”. (Brigge, supra, 19
Cal4th st p. 1115, 81 Cal.Rptr.2d 471, 969
P2d 564) They also indicate the grava-
men of -Pasadens’s cross-action against
FTGRw:snottheemmnmmhtyof&e
Inmmve,hutthedmteoml’asadsm’s
refusal to comply with Governmeni Code
section 34460 and its “legal rights and
daties” under that statnte. - The prineipal
thrust of the action, and the only matter
then “at jssue” between FTCR and Pasa-
dena, was the: dispute . over Pasadena’s

tive was an issue only s support for Pasa-
dam’semwnﬁ»nthat.thg:ummsﬁtuﬁaml-
ity of the Initiative obvisted its obligations.
under the Government Code. Indeed, hoth
Amy and FTCR correctly asserted—and
themﬂcomtmecﬂyaglwd—-thatthe
constitutionality of the Initistive was irrel-
evant to the Pasadena.officials’ duty -to
gection 34460, -(See Kevelin v Jonian
(1964) 62 Cal2d 82, 88,-41-CalRptr. 163,

‘396 P.2d 585 [the state’s Constitution and

statates impose on the Secretary of State
the clear ministerial duty to certify an
“t]hey do not empower him to refuse to do
so with respect t0 any particular measure
on the ground that the messure is inval-
id”]; Martinez v Board of Supervisors
(1972) 23 CalApp3d 679, 684, 100 Cal
Rptr.ss-i'["ltiswellsetﬂedﬂntmmda-
mus will not be issued to prevent the
official recordation of the vote of the peo-
ple under their reserved legislative power
regardless of the apparent unconstitution-
ality of the measure, if any.”); - Interna-
tional Assn. of Fire Fighters v. City of
Oakland (1985) 174 Cal App.3d 687, 680~
691, & fn 3, 220 Cal:Rpir. 256 [concluding
trial -court properly refused to enjoin city
from certifying challenged charter amend-
ment because Tegardiess’ of how dearly
an initiztive meeasure’s uncongtitutionality
may appear, it would be an. intolerable
interfevence with the people’s . reoserved
legisiative power to prevent the official
recordation of their vole on guch a.proposi-
tion by the Secretary of State”]) .

point iz whether the plaintiffs cause of
action itsel was based .on sn ack in for-
therance of the defendant’s right of peti-
tion or free speech, {Citations.]” (Cotatt,
supro, 29 Cal4th at p. 78, 124 Cal Rptr2d
519, 52 Pad 635; see aise Samta Monica

- Remt Contyol Board v .Pearl Street, LLC -
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(2008) 109 Cal:App.4th 1308, 1218, 135 Cal.
Rptr2d 963 Applying the test W this
case, we eonchide that FTCR's acts with
£9 Cal4th at, p. 90, 124 Cal Rpir2d 580, 62
P.3d.703.) - Pasadens’s pleadings make it
clear: FTCR was sued beeanse it had the
ternerity to file a complaint-in-intervention
to force Pasadena to put the Initistive into
effect..andbeenﬁsettsponsmed’the[mha
hveandmpw&dltsmsummﬂmy al
of which aré dearly protected activities.
Pasadeh#’s ‘fivst amended cross-eomplaint
is a SLAPP and was properly subject to a
special motion to strike under section
425.16. mmwﬁsmmm
conmrymmmor .

[19)~ The inquiry, huwever does it
end here. - Once the moving party demon-
protected activity, the burden shifts to the
responding party to show a probahility it

pra, 29 Cal4th at p. 67, 124 CalRptr2d
507,52 P.3d 685; Shekhter, supra, 89 Cal.
AppAth at p. 151, 106 CalRpir2d 843.)
Conduding FTCR’s motion - foundered on
the first prong of the anti-SLAPP test, the
trial court never reached the second ques-
tion. We must do so and, for ressons

discussed ‘below, conclude Pasadena could

ot have made such a showing.

2. -Pasadens did not and could not
demonstrate a probability of suc-
Nobwithstanding the trial courts error
wrthrespeethﬂia:ﬁrstprmgoithemﬁ-
mm:;mmmﬂmmmhe

affiriisd because Pasadena not only dem-  tional or otherwise illegal and unenforcesn-

onstrated a. probability of goecess on the
merits. of its- clsirg, it actually prevailed.

mc-l.xﬁmhu’
This assertion, which rests on 8 mischarac-
terization of the allegations of the ‘cross-
complaint and history of the case, is incor-

. First, Pesadens’s contention that it “ac-
tually prevailed” on the substance of ils
croes-complaint against FTCR is incorrect.
the substance of its canstitationsl claim on
summary judgment, an error we address
below. _However, the. substance: of Pasa-
dmsmmuoualdmwmtherme
lhe,h'nl,omtwhmxtmledontheann—
SLAPP motion. Rathey; as Pasadena al-
cross-action for declaratery velief involved
the parties’ disagreement as to whether
the city was statutorfly required to per-
form certain postelection ministerial tasks
to&ffel!matethehlhdﬂe. Speuﬁciﬂy

* “An actual controvergy has arisen and
mmﬂsb&mm—mmphmantx
and FTCR with respect to the legal
ughtsmdduhesofwemwandthe
City Clerk. FTCR continds in s Com-
plﬂntm Intervmhmthstﬂmlﬁynr

“set forth in Government’ Code saction
84460. Cmm-eompla:m&ldispnethat
dntytn*uuqﬂymththeprwma
‘Govermment Code sectiah - 34460, and
hwenotyateompheﬂmﬂﬂhmem

mbemaﬂlelnmvewwhnh'

ﬂmnemvimnswmﬂdoﬂmmseapphr
'mumnshtuhmaluﬂotherwlseﬂl@a]
onltsfwe

[20] Pasadmaou@tajudiﬂnldech—
vation that the Initintive was. “uneonstitu-

ble” and-that it had “no duty to take sxy of
t.’ne acuons set forth in Government Code

[21) As to the piw
by FTCR'a motion to
adena was obligated
tive—a long and we
cases, led by Keveli
Pasadens counld not
these authorities in ¢
tion for a writ of mm
E dm to cmnply witl
A -aecl:ianm, aruli:

18. 'mcnomﬂnmomlu
pnadlm.le
sought—-—-a de:]aramn

19. Inﬂsppm'tof'ima
ble controversy existes
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rests on & mischarac-
getions “of the eross-

of the case, ia incor-

amtention that i “ac-
the substance of its
it FICR is incorrect.
ely prevail below on
mstitutional elsim on
m error we address
- substance. of Pasa-
wr, as Pasadena al-
coniroversy in - the
atary relief involved
nent ag to wheother
1y -required to per-
on ministerial tasks
iative. SpeﬂﬁuﬂYs

myhasansenmd
cross-complainants
spect to the legal
the Mayor and the
ohtends in its Gom-
wi that’ the Mayor
‘perfurm the duties
ity Clerk has any
t the provisions of
iectioh 34460, and
t with thoee provi-
‘nitintive to’ which
1d" otherwise apply
dotherwueﬂ]egnl

1tajudicia]ded&v'
e was “uneonstitu-
al snd unenforess-
duty to take any of
Government Code

CITY -OF SANTA MONICA v. SYTEWART 99

126 CalAppth 77

section 84460_.. "™ Pasadens conld not
prevail, snd did not prevail, on the merits
of the daim.. As the trial court recogniced,
it ia “well-established that, irrespective of
the constitutionality of an initistive, public
mm?duﬁesmeerﬁfytherm]t.s'ofan
initiative election. (See Kevelin v. Jordosn,
supra, 62 Cal2d st p. 83, 41 Cal Rptx. 169,
396 P-2d 685{*[Tlhe California Constitition
ahd [state statutes] impose on the Secre-
taryofStu:teﬂledesrmnnswﬂdntym
ﬁleadeelmonnrstatelmtofthevote
4. ‘measures . submitted to the people.
They do not empower kim to refuse to do
80 ... on the ground the measure is inval-
id"); Moriinez v Board of Supervisors,
suprn, 23. CalApp3d. at p. 684, 100 CaL
Rptr. 334; Infornational Assn. of Fire
PFighters v. Cily of Ookdownd, supra, 174
CalApp3d at pp. 690-691, and fn. 3, 220
Cal.Bptr. 256.) Thus, while Pasadena cpr-
tainly hoped to, and later did, obtain.a
declaration that the Initiative was uncon-
stitutional, the court was not required to
resolve that question iniorder to adjudicate
the dispute gver the city's duty to comply
wﬂthmmthodemnm

[21} Ashotheplvohlmtberaddressed
by FTCR’s motion to strike—whether Pas-
adena was obligated to certify the Initia-
tive—a long and wel-established line of
cases, led by Kevelin, demonstrate that
Pasadena could not and did not provail
Indeed, the trizl court specifically relied on
these authorities in granting Amy’s peti-
tion for a writ of mandate ardering Pasa-
dena to nomply with Government Code
mmlmwﬂmm

18. Theqnm:ﬁommyuhhnlnimnvewasn
sought-—a déclaration that the city had no
dmymwd@ﬂnlmﬁxﬂve.

19, Inmponofmargammﬂ:napm
ble conmroversy existed, Fasadena incorrectly

Cite 3026 CalRper.3d 72 (CalApp. 2 Dist. 2008)

prevail on the principal claim raised in is
eross-complaind, and FICR's ant-SLAFP
mohonshmldhaveheenpanted.

3. Paadenawnldnotmmdmthe
merits because there was no justi-
ciable controversy at issue at the
time the anti-SLAPP motion was

" heard and ruled upon. ‘

Even if we indulge Pasadena’s argument
that its constitutional challenge to the Ini-
tiative was independent of the claim relat-
ed to its duty to' comply with Government
Code section 34460, we would still conclude
that Pasadena had not shown a probability
of success on the merits becanse the con-
shhrhnnaldmmwasmtxipefor judictal

review.

[22] | First, Pasndems comhtuhoml
challenge was premature, in that the city
persisted in its refusal to certify the Inftia-
tive. 'That refnsal prevented the Imtiative
from taking effect and prevented the court
from addreesing an actual, conerete justic-
able sontrovarsy. - Under the rule of Keve-
lin u Jordan and its yrogeny, respect for
the doctrine of separstion of powers and

coneern for the electorate’s constitutionally-

courts to adjudicate the eonstitutionality of
a ballot méasure sfter the measure has
been adopted by the voters, but before it
has become effective.® (Kevelin v. Jor-
dmsm&(}alﬁﬂ’-?-s&umw
169, 396 P2d 585.)

Semm!,l’mdmaoouldnothavedm
onstrated a probability of prevailing on the
substanée of its cross-action aguinst
FTCR, becsmse that action was not ripe

asserts thar the Jojtiative had been in effect
for over two weeks when the anti-SLAPP mo-
tion was denied The motion w strikec was
denuiﬂdmcmduskmn{ﬂ:ehﬂmm
May 31, 2002, although the formal order de-
nymgthatmnmnwmnmmedmﬁlm

e R St T AL A, i

o il
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when the cross-action was filed .or when
thxt‘ﬁme,Pmdma’sconsﬁnlﬁonalehhns
emseﬂnelmtnﬂvehadnotbewapphedto
sayone, “=In determining whether & con-
troversy is' ripe, we use’ 4 two-pronged
test: (1) whether the dispute is sufficiently
concrete to make declaratory relief appro-
priate; and (2) whether the withholding of
judicial consideration will result in 2 hard-
ship to the partiea” (Farm Soncluary,
Inc, supra, 63 CalAppdth at p. 502, T4
Cal.Rptr2d 75.), Pasadena’s insufficiently
wnmteclannagmnstﬂCBfmndaudm
the first prong of this test. When the
mmchmwasﬂpd,monehademn-
plained that enforcement of the Initiative
would violate his or her civil or constitn-
homlnghtsmanwammefashm"

the Initiative had jiot yet been implement-
ed, no potential campaign coniributor or
public official had complained or had been
the measure or risking penaltics or prose-
cution for failing to do so. Where a legisla-
tive measure does oot nnmedla'baw a.nd

21, zonz ﬂ:elnmm&ookﬁu:tunlmé
m, .

20.° Pasadmasrzhanbeouc‘mﬂfw&
Telephione: Co. and Farm Sancluary, Inc., to
Wmmﬁemmsﬁmly

penakties
ﬁlﬂd.(Cnhfwman&qu!MCb.,su-
pra, 253 CalApp2d at ‘pp. 22, 26, 61 Cal
Rpir. 618: Faom Sanctuary, Inc., supra, 63
CalApp.th =t pp. 5&—504 74 CalRpir.2d
75)

126 CalApp.4th 71

adversely impact anyone and itz effects
cinnet be adjndieated in-any comcrete fae-

Umion v. Royd (1954) 347 U.S: 222, 224, 74
S.Ct. 447, 98 L.Ed. 650 ["Determrination of
the scope and constitutionality of legisla-
tion in advance of its immediate adverse
effect. in the eontext of a comcrete case
involyes too remote and abgtract an inqui-
ryf@-ﬂmpmpemseoflhejudmﬂ
function™); PaﬂﬁcLapalFoum.u—
pra, 33 Cal3d at pp. 172-173, 188 Cal
Rptr. 10¢, 665 P2d 306 [concluding that
case!smtsufﬁuenﬂynpelf Tplainfiffs]

advmynpmnnsuncummvumwhch
theparuesfmrwinme.butwhwhdonot
presently exist. = -

We alo reject Pasadena’s coniention
that its eroas-claim, which was ronjustici-
alile when the  eross-action was filed and
ened siter the trial eourt ruled against it
and ordered Pasadena to certify the Ini-
tiative. FTCR is correct.. In the context
of an anti-SLAPP meotion, “it is especially
mporfanttovwwamahmﬁosﬁkem-

pmecﬁngtbdrmm.thepubhcnlﬁ-
un]sandﬂmrpmmlampwgnmmﬂm-
" tors who may be affected by this Initiative;
can assert their own Jegal challenge in court.
Moreover;-withholding judicial considerstion
nnpmmhudslﬂpmthel’andmum
or City Clerk who, at’ the Hme the cross
unnphntwﬁlndanéthcml'mo—
tion-was heard, were not embrodled “in a real
CODLIOVETSY . mvolmgpuucmbkq:mrs__
mlmngmthwwnnghtsanduhhglm"
(See Wilson, supra, 199 Cal:App 2d at p. 722;
19 Cal Rpir. 59; see also Sherwyn, sigra, 173
Cal App.3d at p. 58, 218 CalRptr. 778 [“The
controversy must be mewhichadmhsof

In the end, +
FICR met its
that the action {
its exercise of pi
rights, and bec
demonstrate a

2. Of the five ¢
, Initiative, only
challenge the m
bhas disclosed a
.. the Initiative hi
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der section 425.16 in hght of the facts and
pleadings s ihey exist at the time the.
motion is fled.” The anti-SLAPP stabute
established s mechanism which permits
exercise of First Amendment rights to be
evaluated and resolved. st the earliest
slxgesofa]awmrt,sothatdefmdmtsm

noi forced needlesaly to participate in ex-
pensive and protracted litigation. (Lofoy-
stte Morehouss, Inc. w Chromicls Publish-

ing Co. (1995) 37 Cal.AppAth 855, 865, 44 -

CalRptr2d 46.) We cannot sanction Pas-
adena’s. coniention, based entirely on in-
maeandnnmmvenun-cnhfm
aathorities, that it cured ils wnripe, non-
nﬂaﬂabl&monmplamtaﬂarthemﬂ
euntmledunF’DGR meritorious apti-
SLAPPmnhon. To do 50 would under-
mnethepurponeofseeﬁunmlﬁ. The
mdmiymgsfatntorypnpuseisparmm-
larly apt here, where the jurisdictional de-
fectandprlmpalfomsofﬂleparues’dm-

pnﬁe—Pasadanasdutymaxnprrﬂn-

section 34460-—existed only becanse Pasa-
denarefusedtoearhfytﬁelmﬂahve. In
theﬁnalmalyms,wemn&nde?maﬂmas
eross-complaint against FTCR was not
based on an actual concrete controversy,
but was merely an attempt to obtain jpan

. improper advisary opinior on the constitu-

hcmahl:yofthelnmahve,bnedma
hypotheucalconlxwemyw}uchmqynever

srige

In the end, we eonclude that, because
FTCR met its burden of demonstrating
its exercise of protected First Amendment
rights, and becaugse Pasadena -failed .to
demonstrate a probability of suceess on

21. Of the five cities which enacted the Qaks
Imhnnve.uninananclscochosenotto
challenge the mcasure. According o FICR,
and neither the recordd nor our own rescarch
has discioged any avidense to the contrary,

CTTY OF SANTA MONICA v. STEWART
Cits 2824 CalRptr3d 72 {(CalApp. 2 Dist 200%)
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the merits of its nonjusticiable elaim, the
anti-SLAPP.. motion shonld have been
mm&emmz ’

B. ‘l‘heSummaryJudgthotwn.

L The perfection of FTCR’s appeal
from the denial of its anti-SLAPP
motion divested the trial court of
jurisdiction to eniertsim the mo-
tion for summary judgment.

Code of Civil Procedure section 916
states: -“Except as provided in {statutes
ot implicated here], the perfecting of an
appeal stays proceedings in the trial court
upon the judizment or order appeated from

or upon the matters embraced therein or
affected thereby, including enforcement of
the judgment or order, but the trial court
may proceed upon any other matter em-
braced in the action and not affected by
the judgment ar order.” (§ 916, subd. (a).)

[23] *“The purpose of the rule depriving
the trial court of jurisdiction during the
pending sppeal is to protect the appellate
court’s jurisdiction by preserving the sta-
tos quo untk the appeal i decided. The
rule prevents the trial court from render-
ing an appeal futile by altering the appeal-
ed judgment or order by conducting other
proceedings that may affect it. [Cita-
ton.Y (Elsea v Saberi (1992) 4 Cal
App.4th 625, 629, 5 Cal.Rptr.2d 742, Dowl-
ing v. Zimmerman (2001) 85 Cal.App.4th
1400, 1428, 103 CalRptr2d 174, quoting
Elsee) “Accordingly, whether a matter is
‘gmnbraced’. in or ‘affected” by 3 judgment
within the meaning of section 916 depends
upon. whether postindgment h;ial eourt

Francisco wuhout,m:ndm orjudidal chal-
“lenge since July 2001.

22 Ourcnndmthntthcacﬂonxsnotnpe.
and therefore not justicisble, renders i un-
necessary foi us to address the parties” argu-
ments on the issuc of standing. -~ .
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proceedings on the partidular matier
would have any impact on the ‘effective-
ness’ of the appesl. If 80, the proceedings
areshwed,ifnd,ﬁmpmeeedmgsm
st p. 629, 5031Rphzd74?.)

[mj_hmpmeadmputemm
isenes raised in Pasadens’s motion for
summry,]udgmentme“emh'med”nr
Mbymemmmmn'
anti-SLAPY motion. FICR argues that
they were and that the trial court exceed-
ed its jurisdiction by ruling on the sum-
mary judgment motion while its appeal
was.pending. Pasadens insists the court
retained juriediction to entertain the mo-
tion hecause the underlying merits of its
declaratory velief claim were not; 2 matber
“embraged in” or “affected by” the pend-
ing appeal. Pasadema is mistgken. Once
the appeal was perfected, further trial
court proceedings were automatically
stayed.

- Pasadena’s argument is prendsed on the
fact that the trial cowrt addressed aniy the
first prong of the anti-SLAPP-test in deny-
ing FTCR's motion to strike. That reli-
ance is misplaced. FTCR's section 42516
motion sought to strike, as legally insuffi-
cient, the entirety of Pasadena’s croes-ac-
tion. That whole motion was denied, and
it is that ruling from which an appeal was
" Pasadena’s argument that resolution of
the appeal from the denial of ‘the “anti-
SLAPP motion is confined to 8’ consider-
ation of the precise grounds o which the
trial court ruled is incorrect ss a ‘mattér of

law, Theappeal.washkenfrbmtbsml-,

ing denying ‘ FTCR's - special - motion- to
strike. While the rationale for & ruling
may be of intérest or even instructive, it is
a fundamental tenet of appellate law that,
with Emited ekceptions not applicable here,
we review. the trial court’s ryling, not, its
rationale. (Rappleyea v -Campbell (1994)

126 Cal App.dih 79

8 Cal4th 975, 980-981, 35 Cal.Rptr2d 669,
884 P2d 126; Ahkeroni u. Moxwell (1988
206 Cd.App.&l 284, 292., %2 Gﬂ.&[ﬂr
969.) E

%%]%eanu-SLAPP fow is de-
algnedtoen)edlﬂdmbdmeeofmﬂms
lawsuits based on & defendant’s exercise of
free speech or petition rights. (Dizon o
Superior Coust (1934) 30 CaLApp.4th 738,
741, 36 CalBptr.2d 687) In an effort'to
further this statutory goal, the Legislature
amended section 42516 in 1999 {o make
m-dersgranﬁngutduwmzanh-SLAP?
motions immediately appealable. (§ 425.16,
subd. §j).) Prior to that change, = defen-
ticri was denied had only two options.
“The first is to file 3 writ of appeal, which
is discretionary and ravely granted. The

aeoondmwdeﬁendﬂzehwmt. H the

defendanthm,ﬂ:aanh-mmtem
melemandhuﬁﬁledhpotectthedefen-
dant’s econstitutional rights"
Com. on Judiciaiy, Rep. on Assem. Bill
No. 1675 (1999-2000 Reg. Sess.), p. 6.) The
amendment to section 426.16 reflects the
Legu]atnre’suprwsmmtommat-

' jeally stay trial court proceedings. A Sen-

ateiludnary(}ommm:wortonu
1675,mungﬂlenghtofappealﬁoman
anti- SLAFPP order, statés: “This bill would
pmﬂefbatan_hor&amﬁngmdm'-
ing a special motion to strike shall be
immadiataly appealable, amd therefore, the
perfecting of the appeal would stay pro-
ceedings in the trind eourt.” (Sen. Com. on
Jodiciary, Analysis of Assem. Bill No. 1675
{1999-2000 Reg. Sess.), a8 amended May
28, 1999, p. 3, exbphesis added; see also
Sen. Rules Com., Off. of Sen. Floor Analy-
mﬁmmngamlymofmmm’
1675 [I%Q—M&ag Sm],asamended
duly 12, 1999, p. 3 [relying on Code Civ.
Proc:§ 916, and explaining that “the per-
fecting of the appeal [from an order on an

(Cal. Sen.

126 Cal.App.4th 8
ings in the trial c
‘merits of Pasad
direct; support in
asion Four, Mail
Hamilion & Scr
1179, 121 CalBp
ap appeal from
SLAPP motion .
trial date notwit

- peal. The appe

sppeal from the
to.strike automs
Procoedings oo |
ing action pendi
In words equall
*hew?‘t;exphin
“Hﬂ‘e,ﬂle]
aechonﬂlﬁfo

. (1993) 14 Cala;
5340 n 10{"In
intmt,anappe]
‘Judicial notice o
irials, including «
_ -thie enactment o

ﬂ. Tthuprel:l:l
“tire only publist
_bmndonth:sp
tems, Inc. v. De
273 [6 CalRg
March 3, 2004,
-85 P.3d 444], o
- appeal from the
;.tion does mnot ;
trial court proc:




CalApp.ath 79
LRptr24 663,

axwell (1988)

" law i8 de-
& of meritless
'8 exercise of
8. (Dizon u
.App.4th T38,
1 an effort ‘to
e Legislature
999 to make
anti- SLAPP
de. (§ 42516,
age, a defen-
-SLAPP mo-
two options,
ippeal, which
ranted. The
suit. J¥f the
PP statute is
it the defen-

(Cal. Sen’
Assem. Bill
1), p. 6.) The
reflects the
» to amtomat-
wrt on AB.
xis bill would
ing or deny-
ke shall be
herefore, the
ld stay pro-
3en, Comn. on
Bill: No. 1675
cended May
sd; dee also

126 .CalApp.4th &2
anti-SLAPP metion]. would slay. m
ings in the trial eonrt”]) B . .

Ouremclumthntthemalemntw:s
divested * of . jurisdiction to consider the
merits of Pasadena’s summary jndgment
motion once FFCR flled -its appeal finds
direct stipport in.a recent decision by Divi-
sion ¥our, Mattel, Inc. v. Iace, Forward,,
Hamilion & Scripps (2002) 99 Cal.App4th
1179, 121 Cal Rptx.2d T4 (Matiel). After
sn appeal from the denial of.an anti-
SLAPP motion was filed in -2-malicions
prosecution action, the trial court set a
trial date notwithstanding the pending ap-
peal. The appellate court held that an
appeal from the desial of a spectal motion
to strike automatically stays all trisl coart.
proceedings on the merits of the underdy-.
mgaeunnpendmgreaﬂuﬂonoftheappul.
Inwordsequanyapp]ieab!etoth:sachon,
the court explained:

. Hem,ﬂ:elanguagemgmﬁantwtthm
sed:onslﬁfurpurposesofmdimm-
_mnmthephrase‘upnnthemm
emhraced therein or affected thereby.’
'l'hespeua.lmolmntosirikemdnecb-
ed to the anly cause of action asserted
maﬂﬁ,m,mmm It

23. We take judicial notice of portions of the
legistative  bistory .of section 425.16. (See
Evid Code, §§ 452, subd. (h), 459, subd. (a)
Schunidt v. Southern Cal. Rapid Fransit Dist,
(i993) 14 CalApp.4th 23, 30, 17 CalRpir2d.

- 340, fn. 10 {“In a search to discern legislative

' hmn:,anappeﬂatewxrt:smuﬂedmmke
Jndlcalnouccofthcvaﬂmskgukﬂvemb-

» mt:ludmgmmmrepoﬂs.nnderbmg

. the enactment of a statute™).)

24, mwwmmwd
the only published decision to disagree with
 Matie! on this' point. In' Variar Medical Sys-
tems, Inc. v. Delfino (2003) 113 Cal App.dth
273 {6 CalBptr34 325] review promted
March 3; 2004, 5121400 [10 Cal Rpts.3d 535,
85 P.3d 444], the court held the filing of an
appeal from the denial of an anti-SLAPP mo-
tion does not the entire
mial court proceeding. (7d. at p. 355 and fu.

CITY OF SANTA MONICA v. STEWART
Chtesa 24 Cal Rytr 3 72 {CalApp. 7 Dist, 2005}
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- entirety of the action and:the sntomatic
stay is triggered. - Thus, the trial court
mdwmdgfmmnpmperbo-
hmoftheaypealudttaetedmm
-,ofmrhthehnnhynathngatml date.”
(Matiel, .supra, 99 CalAppdth at, p.
1190,1210&.1!.:&%794.)"

_J,UndBertdaMﬂaeplmhnguage
of section 916, wé conclude the trial court
amdmmsofmmtuectmaﬁujuﬂs-
dlmbymMgandmhngupm
Pasadena’s motion for summary judgmaent
whﬂeFTCRsappeal&omthedennlofm
antiSLAPP metion was pending before .
this conrt. “[T]heperfeeﬁngofmaweal
stuwswme&npmthgms!emntupon

the judgment or order sppealed from or
uponhbemaﬁusembramdﬂ:mnmst—
fected thereby.” {Code Civ. Proc., § 916,
subd. (2).) The issue of the validity of
Pasadena’s crosp-action for declaratory re-
Tief was embraced. within the trial court’s
order denying FTCR's special motion to
strike, Thstverymewasad]ud:uted
hytheuialeoutt'sextza,]uristhcﬁonalml-

'_16) Ingzanﬁngrevw tthupmmeCa\m
ordéred the parties in Vdrian to Hmit their
atgumenit to the icsue of whether “an ‘appeal
- from the denial of a special motion to-strike
B - the anti-SLAPP .stmimic .{Code Cir.
Proc,, §425.16) effectfs] an automatic stay of
‘the trial cowrt proceedings[]” (188 Cal
“Appi2d 395, 10 CalRptr. 53&) Given the
legislative prapose underlying a defendant’s
right. of immediate .appeal under sectiqn
‘42516.:|Mvmm(i).m-nﬁupmthe9u-
Feﬂ:el’.‘omtwﬂlconclu&i’mmwmg
.Iyamdui

25 Weﬁndmnﬂltml’mdmasnrzumt
that FICR should not be permitted. in invoke
section.425.16's purpose of quickly eliminat-
mgmwmheume,nthehmng
-on’ ity motion, FTCR “urged”. the trial court
nof to addregs the second proog of the auti-
SLAPP tcst - The record reflects otherwiac.
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c. ThﬂMonﬁn'“mm
general” feen.

The final partion of the cotsolidated ap-
peals involves FTCR's motion t0 recover
attarneys’ fees under the “private attciney
Mm&dﬂﬁmm
section ° 10215, b.sedmma
preemptory writ ordering Pasadena to fol-
fill #ts ministerial obligations under Gov-
ernment Code section 34460. The trial
eom‘tdemedtheattmms’fee!mhonon
the griunds that FICR’s participation in
the writ proceeding had not been “neces-
sary” 10 its Suctessful outcome, and that
m&uspmmoftheﬂakalmhﬁnve,
had a “direct interest” in the enforcement
of the miesurs, which precinded it from
obtaining a fee award. FTCR insists the
mmmmmmm
Wﬂmmneﬂtleplmdard. We
W-.,

1 “Iestmdufm

27 Deemonssward:lngordanymgaﬁ-
hnnejsﬂeesuemwwednndamahne
of diserétion standard. The trial court's
discretion “* “is not a whimsical, uneon-

trolled-pawer, but a legal discretion, which

is subject to the limitatiots of legal prinei-
ples governing the subject of its action,
and to reversal on appeal where 16 reason-
ahhbamsfwﬂleamonmahm [Cita-

tims.].’ ® (City of Sacramento w Drew
(1989) 207 Cal App.3d 1287, 1297, 255 Cal.
Rptr: 704 {City of Sacramento ).) - The dis-
cretion is sulgect to the limitations of the
legal principles governing the subject of

" the action: The question s whether the

inalwurt’sgrmmmrdemvmgafee
awa:dare_heonmstmtwnhmhsme
lawofaechnnmz]jand,lfm,wheﬂm

A.ttbehearmgonﬂzemsu!’!'mﬂ:
conirt indicuted its intention to rule not just on
* shown a probability of prevailing on ‘the mer-
its; The court later “backed off* that portion
of iis proposed ruling after FTCR potmted out

126 CilApp.4dh 82
their application to the ficta falls within
the rsmge of discretion conferred mmder
10215, read in light of :the’purposes and

policy of that statate. %deadeﬂmqm

If it did, we then determine whether the
application of that standard to the facts
was within the scope of its discretion un-
der the statate. (Pumsly 2. Ho (2008) 105
Cal.App.ath 102, 113, 129 CalRptr2d 89
(Punsly ); see also Craewford v. Board of
Education (1988) 200 CalApp3d 1397,
1406, 246 CalRptr. 806 (Crowford) [to
determine if discretioh is abused, the ap-
pellate eourt reviews'“the enmtire record,
paying particnlar sttention to the trial
cotirt’s ' stated ressons in denying -or
awardmgiaﬁandwhetku’ltapphedﬂ!e
mﬁmﬂmﬂs&hmmm
decision.”}; Hewlsit . Squaw Vailey Skt
er-(lm&cu.ammmm&s
CalRptr2d 118 (Heslétt ) [same)) ' With
these principles in mind, 'we turn to the
grounds advanced by the trial éourt for its
ﬁ"- N - S et

z 'l‘herpoeenfCodentCnﬂPm-
eednmmlm.s

[28,29] Sechonr ion 10215 eud!ﬁed ed the ju-
al” foe doctrine. (Woodlond Hills Resi-
denits Assk, Inc v City Couneil (1979) 23
Cal3d 917, 983, 164 CalRptr. 503, 593
P.2d 200 (Woodland Hilla).) The primary
purpoee of -the. statute is * to. encomrage
suits effectunting a strong [public] policy
byzwwd:ngmbdm’hal atborney’s fees

. to those who successfully bring such
mmﬂthmwbrmgabwthmﬁmm

:‘h‘mwwﬂdmmm
ing the foumdatianal question: as to whether
. the case presented a live controversy, an issue
Onwhnhthemalmmm&achnndto
rule.

tmst:f: (a)asu
pecuniaryornon
ferred on_the g
elass of persons,

. snd financial b

ment, ... are W

appropriate.” ® 1
i ' &  “succe




ther the comt

legal standard,’

& whether the

Ho (2008) 105
“al Rptrad 89
d v. Board of
App3d 1897,
Jrmoford) [to
ised; the ap-
entire record,
to the trial
“denying or
rtapphedthe
reachinglts
sznﬂeySh
499, 544, 63
samel) * With
> turn to the
d coinrt for it

of Civil Pro-

dified the ju-
fommey gener-
i Hills Resi-
neil (1979) 23

126 Cal Appdth 84
hiroad -elags .of . citiwens.” ([DAmica 2.
Board of Medical Ezaminers (1974) ] (11

Calad 1, £7, 112 CalRpir. 786, 520 P.2d
163" (Serrano v Priest (1977 20 Cal3d
25, 43,141 Cal.Rpir. 316, 569 P.2d 1308.))
The doetrine is premised “apon the recog-
ofter:- essential. to the effectustion of the
fimdamental-:public. policies embodied in
constitntional or statatory provisions, and
that, withont somé mechanism authorizing
the award of stiorney fees, private-actions
to: enforee . such impoPtant, ‘public policics
will a8 a piactical matber frequently be
infeasible.” .- (Woodland Hills, supra, 23
Gal.sdstprm,lﬁ Cal-Blﬂl' 503»5%
P2d200) -

Smnn1021-5,inrelevantpart.authm-
mmemﬂemtw“awndaumeys’
feestoasueeessfnlparty . in any action
whmhhasmﬁtadmtheenﬁurmﬂ.of
anlmmrmnnghtaﬁechngﬂ;epnblmm-
terest ift (a)ansmﬁmthﬂneﬁt.whethﬂr
pemmxrym-mpemmary hasbeenm-
fm-mdoniheganmnlpnbhcwahrge
class of persons, [and] (b) the. necessity

and finaneial burden of private enforce--
ment, ... are such as to make the awsrd -

is a "summsful party”  whose
i “has‘resuihedmtheem—

| fmentofanmomﬂgbth

public interest,’ therebyeonﬁemngn sig-

‘nﬁuntheneﬂfan‘thegenualpnmncma

larpelasaofpemom." .

The - izsde is whether the trial eomt
erred as a matter of law by misconstraing

and misapplying the “necessity and finan-

cial burden of private enforcement® prong
ofsemonl(ms.aubdwm(b) ‘We con-
clude it did.

mazhhdmmryﬁ:uwhe&u"'mch

lntbammofpsuube

pmduutuilhcremvuylfm is not impli-
ccated, in | dhis dechrawy relief  acton,

CITY OF SANTA MONICA v. STEWART 105
Chte o 24 Cud.Wper3d 72 (ColApp. 2 Dist. 2008)

. foreement” eriterion iz met here

The initial writ of mandate petition seek-
ing to force Pasadena to fulfill ite minisbe-
filed' by Awmy. In- both the answer to the
petition and the cross-complaint for declar-
atory velief filed against Amy, Pasadena
admitted it had not complied, and did not
intend to comply, with section 34460 be-
cause it believed “the initiative i3 uneonsk-
tutional” Amy responded that he was not.
a proper party to Pasadena’™s cross-com-
plzint,  No actual controversy existed with
respect to the comstitutionality of the: Ini-
tiative, because Amy had “no legal interest
in that issue,” and neither “agreeldj nor
disagreeld] with: [Pasadena's]. poeition on
the legality of the [Initiative]l” On the
same date Amy ffled: his reply, FTCR
scught and obtained leave to intervene on
the ground tha{ Pasadena’s arguments in
opposition to Amy’s writ petition “raise{d]
issues of fundsmental importance to the
iotegrity of democratic process,” and

posed a grave threat to the initiative pro-

cesy a5 a whole. FTCR filed its complaint-
iz»intaventionandjcimdAmy‘s"wBtpéﬁ-
tion.

F'I‘CRs argnmeuh; in suppm-t of t.he
writ petition went further than Amy'a

* Amy, who freely admitted “no legal inter-

est in determining the eonstitutionality. of
the [Initintive],” argued essentiglly that
Pasadena was not free to effpctively “veto”
the Initiative by refusing to -perform its
admitted ministerial duties under Govern.
ment Code seetion 34460, simply becaase it
was “disappointed with the resnlis of an
election.” FTCR went much further. In
addition to supporting Amy’s contentions,
FTCRmtedugumenmmdanthnﬁ-

(51021.5 subd. {c); hnsuLuolySm

" (1983) 34 Cal.3d 311, 318, fu. 5 193 Cil.Rptr
900, 667 P.2d 704.)
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mmmmnmwam

IFI‘CR’ mouonfmmathmej‘gena—
aifees.them:rtdmnedthemﬁononm
gromdthntlt“mobablywmﬂdhawgrmb
ed” the writ petition anyway. In making
its. finding, -the court essentially adopted
Pasadena’s assertion thai FTCR was not
entitled to fees becanse it had not made &
“mqneeont.rﬂ)ut.ml toAmy’spendmg
litigation.
Themmeenfthetmlwurt’smhng
was that FTCR's intetvention-was “not of
a significant level,” because Amy had al-
remdyrmsedthemsneomedemsduty
toeerhfyﬂ\elnm;\hvemapeeuwofms
views as to its , & contention with-
which the comrt “probably” would have:
agreed in granting the writ. The practical
effect of the ruling required FICR to
show that the court would have denied the
requesbedrehef“butfor"immmm
ordertommsfees. We
ennhotsanchonmchamle.

1301 Themﬂeumtmmnterpretedmd
mmupphedmepmtnndsmmlm
whmhreqmaﬁndingth:tthe"nem-
ty of private enforcement ... [is] such as
wmaketheawardappropnafe- (8 10215,
subd. (b).) - In the first plice, the “necessi-
tyoimateentoreement"pmngofﬁ:e
section 10215 test “ Tooks (o the adequacy

whmpmateenfotwnent:snemuy

(City of Sacromento, supre, 207 Cal
App.Sdatp.lm,%ﬁ{}aLRph-m ac-
ecord,  Havbor v Dewkmeyian (1987) 43
Cal3d 1078, 1108, 240 CalRptr. 569, 742
P.2d 1290 [“It is obvious that private en-
foreement to give effect to [s bill amending
the Welfare and Institutions Code] was
neeeaaarysineetheduecturoffh:edeparb
ment refused to promulgate regulations to
tmplement the seetion”; Hewletf, supra,

54 CslAppAth at pp. 544-545, 63 Cal
Ryptr 24 118; Committee to Defend Repro-
dumethghtsu.Amemv
W(lwl)wmmﬁmm;
CalRpir. 329 (Comumittéé~to Defend).)
Where, as “here, a- lawsuit -is brought
agnnsttheverygommmedﬂenﬂl;yand
officials who refase t0 comply witl: their
admitted statatory: responsibilities,- ‘the
of the test is readily met. ~ (Woodland
Hills, supro, 23 Cal8d at I 941, 164 Cal.
Rptr. 503, 598 P.2d 200; see alao Commét-
tee to Defond, supra, 229-Cal App3d at p.
639, 280 CalRptr.:329 [“Whexe a private
auitmhnmghtagmmtagmmnaml
agencyoroﬁml,meneeemtyufpmrm
enforcement is often obvious. A govern-
menixlsg&ncywmotheexpeckedtnhrmg
untngumatﬂ:self. In such sitnations, pri-
vatecﬂmnsmust"“guardthegmrd-
ians” * "I-)’Iﬁus,unda-ﬂxe‘nemty“
pmngofseeﬁnnltﬂlﬁ.ﬁmmurflooks
onlyboﬂxewheﬂm&etemaneedfwa
mvﬂem'nzggeneulforehfomment
purpoo&i,beemnenopubhcattmey’gena
eral is available.
Inﬂnsease,inw]mhAmyandFTCR
Jmnedforees;to“guardtheguard:m.
Pasadena insists that, In determining
whetheranaﬂmeys’ieeaawardlswar-
mﬁedcrbywhnm,the“nmmsiw’pmmn

: ofthetmtmtunlyboksmtheavaﬂahﬂlty

ofpnbhcmﬂommmmwmghsﬁerdar
tive contributions of each private guardian.

_Thmaaserlam.forwhchmdependentm-

sesyeh yields no suppart, is also umsup-
pnrhedbyﬂmauﬁlontesmwhmhl’am-
dena relies.

InHadatt,theewrtnphddmmd'

of fees under section 10215 to two pri-
vafephmhﬂ's,ﬂewlettmdtheﬁma
Cluh, who were joined by a district attor-
neymanachnnag:mstSquawVaﬂey
Slncorponhonioruﬂmﬁﬂlymg
down irooes to develop a new ski run.




6 CalAppAth 84

4—545,63@:!}
Sregnimey Cen-
- 638, 639,. 280
3o Defend).)
uitlsbrought

nphvw:ﬂithér

gwarded $450,000 m attorneys’ fees to

Chub.- (Hewlsii,- supra, 54 Cal.App.4th .at
pp. 516-518, 68 CalRpir2d 118) The
tion .of whether private enforcement was.
neeessary.” (Jd atp. 544, 63 CalRpir2d
118.) The court found private enforce-.

award, based on-its agreement with the
of the action wus beyond the capabiilities
of the district attorney’s office. Hewlelt’s
attorney undertook primary responsibility
for the prosecution, and the Sierra Club's
covnpel provided expertise on the histori-
cal and factual background of the aetion
as well as land use and forestry issues.
(Id. at pp. 545-546, 63 CalRptr2d 118)
The court found the sction was not “‘op-
portunistic or coflusive’ " or “‘nedertaken
simply to generste such attorney fees'”
and agreed with the trial court that “the
involvement of [both private plaintiffs]
was necessary to the successful piosecd-
tion of thfe] case.” (d atpp.M
fn. 31, &Cnl.Rph'.ﬁdnS)

Oanh-arytoPasademsmppomhnnthat.
Hewleit “suggest[s] that it is appropriate
to:analyze the relative contribvations made:
by private parties, even in cases where
public enforeement is Insufficient,” there iz
no indication the court in Aewlall did or
considered doing 50 In determining fee
entitlements. On the contrary, consistent
with the test articolated sbove, the court
noted that the “necessity of private en-
forcement”. factor looks only to the ade-
gnacy of publie enforcement m light of
public enforeement efforts, and it did not
weigh the relative contributions of the pri.
vate parties in affirming their fee awards.
In addition, Hawlett did not empioy the
Spat, for” test to which the trial eourt in
this case subseribed. Rather, it relied on

CITY :OF SANTA MOMICA:v. STEWART
Citens 4 CalRpir3d 72 {Col App. 2 Dist. 2005)
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tes to -Defend, supra, 229 Cal App3d 633,
280 GalRpir. 329, which holds that an
attorneys’ fee award is appropriate unless
. ageney.performs only “duplicative, unnee-
easary, and valueless services” or unless
themvntemhmwns“appmﬁmmﬁcor
m]lus:veandunda‘tahenmplytogmm
atemuﬂ:am'neyfees.{(}itaﬂm]” (Hew-
Iatt.mﬂCaLAppAthatp.ﬁdS and
m.al,sscammzdu&)

_ ']]:esemdmeun.qvhthaaademre—
Yies, Crasoford, supra, 200 Cal App.3d 1397,
246 Cal Rptr. 806, provides even less sup-
purtfurmmﬂtatthe&demwtm

&eetowe:ghtheralaﬂmmiribuﬁomof

pnvateparmsmdetarmmgwhathu-ho
mdmvsteﬁmeygmalfeesataﬂ.
Grqubfdmvolvedtheremadmlphueof
ahuost?i)yeamofschqold%eﬂlmﬂ
Htigation against the Los Angeles Unified
School District Fmpmntem'vmrs
sought eitorneys’ fees “'under section
10215, Their requesis were denied, and
the court of appeal affirmed that ruling.
(Crongford, at; pp. 1404, 1430, 246 Cal.Rptr.
806.)

UmngaaelecuvequntefrmnCmqbrd
Pasadens suggests the cohit’s decision was
baded om its conilusion that the inferve-
nois failed to satisfy the “necessity of pri-
vate enforeement” criterion in light of the
ties. That is ineorrect. The cowrt in
Crosgford affirmed the |pdenial of the in-
tervenors’ attorneys’ fee miotions hecanse
no cansal eonnection was' shown between
tiom. * Although the intervenors made sig-
nifiesnt eontribotions at the trisl level,
they failed to satisfy a threshold criterion
for a fee award under section 10215, and
“were pot prevailing parties within the
menning of sectipn 1021.5” with respect to
the  remedis! phase .of  the litigetion.

(Crongford, supra, 200. Cal.App.3d .at- pp.
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lm 1410, 246 Cal.Rptr. 806) Rather;
the practical result of the htigation—the
desegregation plan ultimately-adopted Yy
the school districi—was achieved a8 a re-
gult -of the pazsageof a ballot propodition,
not through the tervenors® efforts: {Id.
at p. 1408, 246 CaLRpty. 806.) -
Morwvu'w‘ed:sagmemt.hhsadenas
mﬁonthatthepoﬁuesmdmlymgseo—
uonlmlﬁsnppnrtatnalwt’saﬁhtyho
wmghthemnh'ibnhonsofmnlﬁplepnvuhe

 attorneys general in' determining whether

each is entitled to atforneys’ fesz: On the
contrary, thepoliuesundmymgthem
venhonnndmvaheatﬁorwygmenlm
utes support the- oppoeite conclusioh. * A
pa:tywho satisfios the criteris for inter-
venﬂonandwhoeomihutaatomem
ofpuhlkmherestliﬁgaﬁonshmﬂdbeam-
tledtoanmm'dnd'amm;eys'feesmﬂle
sameterms.asanyol:berpmty -

f31] Twohamprmemlesdrweth:a
rule. . First, when a party. qualifies and
enters an action a3 an intervenor, it is
vested“mﬂla],lofthepmeedmﬂ
rights and remedies, of the original par-
tieg” (Catello v. LT.T. General Conivols
(1984) 152 Cal.App.3d 1009, 1013-14, 200
CalRpte. Q.mdnﬁngtherbgilttoseek
ameya’feesundﬂrsqqﬁomlﬂzuma
pnhhcmtmestlawmntequaltarmswrﬂ:
the qriginal parties, (Crasford, supre,
200 CalApp3d at p..1405, 246 CalRptr.
806.) Seeond-.thepoheymdedymgaee-
tion 10216 encourages a party without
substantial resogreés to prosecute actions.
to vindicate important public constitutional
mmmnmmmmum
prevails it will receive financial compensa-,
hmforﬂasuhshnﬁaleﬂorlxmmelr

-By- denymg Mneya fees t.sAFl'CR
beuuaeit“pmbnbly”wuld‘have-granhed
court’s ruling -undermines both of thes&

126 CalAppAth 87

Tuling would effectively require prospes-
tive public interest intervenors to refrain
from intervening ant to speculate whether
ceed in protecting their interests and vin-.
dieating imparta Hlic polices: inmlicat:
od in 2 casd; based solely on-the: pleadings
fillod by ‘the original plaintiff in his nascent
action.' Based on those pleadings, if*it
asaistance, the progpective intervenor dare
uot intervene. | That conclasion is 50 be-
causé, if it does imiervene, and the court
agrees with its assessment, the intervenor
ani fees withont any chance of reimhnras-
ment under section 1021.5. On the ether
hand, if the prospective intervenor guesces
imcorrecily, and the plaintiff loses the ac-
tion without the intervenor’s participation,
neither the imtervenor’s nor the publie's
mtemsl:swillhmheenpmteebed. i

Takmtogether thepqundq-lpng
boththembervenhonandmvateaﬁmney
gmﬂs&tmasaredeﬂmdhenwmge
mmmdpnrheswhnm:ght otherwise
Iackthemoumhwelypmm
meritorious public interest litigation. The
policies .are inconsistent with the. rufing
made by the trial court, which conditions
an-intervenor’s emtitiement to private Wi~
bomeygmaralfeesonanmer»-ﬂ:&m

_asmmmdwheﬂmrthem

WMN&I&SW@WMM
Cir.1980) 633 F.2d-1338,-1349-1850 [“I'is

wsually impoesible 10 determine in advance

of trial which issnes will be reached or
which parties will play pivotal roles im-ther
comrse of the Bligation: "To retrbspectively
deny attorney’s fees because an ieshe ix

not considered or because a party’s partie-

‘ipation proves unnecessary would-have the
effect of discouraging the infervention of

what in foture capes may be essential par-

{821 . We do1
may not, consider
of muitiple priva:
it-exercises its &
pmperammto

igritial Blaintfy :
recover fees for t
fluoue to the resm
tion, or duplieatiy
those factors -m
reduce, or perha)
ticular fee reque
supra, 200 Cal.A:
Rpl;r 806 [interv
little or nothing
the outcome™ ma
mittee to Defend,
P- 643, 280 Cal.Ry
swarded to prive
“duplivative, unr
mms”].) ;

[ﬁ]_;,lnmm
mitted legal erro:

tion 10215 by req
“but for” ita parti
To be entitled to
under section I(¢
to show it was a
mtbat“mmi
an,impommtngh

-FTGRhassatlsﬁ

mmmmmﬂ

aseﬂxdiscreﬁon

of foc to which F'
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y tequire prospes-
avenors (o refrain
i specalate whether

trial.court will spe-
» interests and vin-

i policies implicatz
Iy oo the: pleadings
intiff in his nascexni
se pleadings, if:it
1 prevail without its
ive intervenor dare
sonclusion is 8o be-
ane, and the court
ent, the intervenor
anwce of réimburse-
15. On the other
intervenor guesses
intiff loses the ze-
nor’s participation,
3 por the public’s
policies anderlying
ndpuvateaﬂomey
mﬂdmmage
might otherwise
ggreaswelypm'sue
wt litigation. The
t with the ruling
, which conditions
ent 10 private At
. an after-the-fact:
- the intervenar's.
sary” to the sues
d. (Cf, Seatils
‘ate of Wash. (Sth:
13491350 [“It is
ermine n ativance
il be reached -or
ﬁvotalrolesmthe

. 526.CalAppith 89

ties. .. {1] Becanse an award of attorney’s
Mm&nmehmhﬂhm

Iﬂ] Wedonathdﬂﬂntahalemrt
mwmﬁmﬂderﬂ:erdaﬁvem
nfmnlﬁplemvsﬁeaﬁumeyagmmlwhm

ﬁmﬁmﬁmﬁm o

moperammntnfmmmmys’feeaward.
On the contrary, to the exient both the

original plzintiff and the intervenor seck to

recover fees for time gpent that was super-
fimous to the results achieved by the litiga-
ﬁom,wdupﬁaﬁveofmea_nulha's.eﬁuﬂs.
those factors may properly be used to
reduce, or perhaps deny altogether, a par-
ticular. fee request. (Sce e.g., Craford,
mmoCﬂ.Appﬂdatp.lm 248 Cal
Rptr. 806 fintervencrs who “eontribute] ]
Httle or nothing of substance in producing
the outcome” may be denied fees Com-
mittes to Defend, supra, 229 Cal App.24 at
p. 643, 280 Cal Rptr. 323 {no fecs should be
awardedl to private party that performed
“duplicative, nmneeeasn‘ry and vaheless
sarvieee"].)

[33]__[,Inthasmse,thetrmlmurtmm-
mitted legal error ind misinterpreted see-
tian ¥021.5 by requiring FTCR to show the:
St for” its participation in the Htigation.
o be entitled to an atlorneys’ fees award
under section 10215, FTCR needed only
to show it wes a “successful party” in an
action that “resiilted in the enforcement of
mlmpormtnghtaﬂmungthepubliem—
terest.” Beciuse Pasadena concedes
FTCR has satisfied both -puints, the trial
court on remend will be required to exer-
asemdmghoutodmmﬁenmum
of!‘eestowh:chFTCRnaumled.

CITY, OF SANTA MONICA v. STEWART 109
Chtran 24 wﬂnmzmxﬁ)

4 FICR also satisfied the “financial
burden” qreng of Code of Civil
Procedure section 10215, subdivi-
_sion (b).

184) ﬁeﬁnﬂ‘bamfwthetmlwmts
denial of FTCR’s sttorneys’ fee request
wns:tauomh:donthatﬂ'cnahnfaﬂedto

[35] Aﬁhgxntlsentﬂedtoanam-
neys' fee sward under the “napessity”
pmngwhm“theeostofthedmmant’s
!egaludmyh-mcends{thel:hmt’slpﬁ"
sonal interest, that is, when the necessity
fnrpmsumgﬂwhwmpheedaburdenm
the [clatmant] “out of proportion to his
individual stake in the matter.” [Cita-
tion] " (Woodlond Hills supre, 23
Cal.&datp.m,lﬁmw 503, 588
P2d200)

Passdena readily ;&nowbdges that
FTCR would have been eligible for attor-
neys’ fees under section 10215 had it initi-
ated Litigation to compel the city to eomply
thhGovmnnthodeseehmwﬁﬂ,ﬂth-

ﬂdhwﬂtaﬁmmmmpeleomphm
with Government Code section 34460,
there woald [have been] little dispute that
Intervenors’ ohjective went beyond their
own intevests to serve the broeder public
good.” _ '

[36] We discern no principled reason
foreommmg,aadldtheh'mlmthlt
FTICR's stake in a publie interest action
dnededatvmdmhngthcmmwestaufm
adena voters in implementing the Initiative
they spproved became purely personal,
and therefors anfficient to disqualify it
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caase i joined Amy's action rather than
filing ifs own. As the sponser and propo-
nent of the embattled Initiative, the inter-
venors—FTCR and Monsour—had a
« ‘pernons! interest’ in the Itigation [yin
tion in ways that the. genersl public was
not. But it {was] ridiculous to disqualify

them from a fee award becaisse.of their.

Ynterest’ If anyone-should have gotten
fees under section 10215, they should
have. ...” (Hammond v Agrom (2002) 99
Cal App.4th 115, 125-19, 120 CalRptr2d
646) For purposes of determining 2 pub-
hcmhermt.]ibgant’senﬁﬂemmttopuvata
attorney general "fees, the guestion is
whether “the cost of litigation [was] out of
propnrumtnﬂlemdivnimlhhgmt‘sstake
in the litigation?” (Punsly supra, 106
Cal App4th at p. 117, 12¢ Cal Rptr2d 8%;
Woodland Hills supra, 23 Cal3d at p.
941, 154 CalRptr. 503, 503 P24 200.) The
financial hurdens on FTCR of Btigating

thiis matter unquestionsbly outweighed the ~

organization’s ideological interest in imple-
menting the voters’ will.. Nutuerous cases
have coneinded that ballot measuré propo-
penta, with no financial or personal inter-

.mamke.thﬁedformmnlm'

feeawardsmachombroughttoetd'ome
those measures or qualify them for the
ballot. (See Press v. Lucky Stores, supra,
34 Calad at p. 321, 192 CalRptx. 900, 667
P2g 104, CﬁMAgmxmmu

27, Wewﬂmdﬁmmsm'

that the trial court’s crder denying fees to

wmldassistnsﬁmcabdnymwmand
olmunpnssageofthclmnanvemmhercmes,
outweighed the fnancial burdens involved in
joining this action. This avgament was nol
raised -or raled o below, and the record

24 CALIFORNIA REPORTER; 31 SERIES

126 CalApp4ih 39

City.of Berkeley (1936) 181 Cal.App.8d 213,
298 232 226 Cal Rptr. 265; -Washburn'n:
City of Revkeloy (1987) 195 Cal.App3d 578,
584—586,2!00:1.]11:&'?84.) For parposds
ofdefbemmmgF‘I'GR'smhthnenttnpri-
mmm&e&,mw
reason exists to treat this case #ny differ-
ently, sirply due to the timing of FTCR's
intervention. Tnthemﬂ:emalemn-t
ﬁmh,aeafaemﬂmatter that  FICR's
eﬁur&mobhmgdiewrltufmndm
dnphuted those of Amiy, that factor is
property considered in determining the
muuntdmfee&ntherthanthe
elmﬂamnttoﬁes.” B
Themm*mnﬁbemnndadtothe
trial eourt bo review FPCR's moton for
attorneys’ fees under section 10216 using
the appropriaté logel principles, and -to
properlymuse:tsdm&ebonthhre-
speetmﬂ:eapﬂm.afmeprmlmm
thefacts. '

._hmsmsmon-

The order dismissing the Santa Monica
action is affirmed. InthePasadenam—
hon,themdetsdm;ymgthemh-SLAPP
motion, and granting the motion for sun-
mary judgment are reversed. The order
denymqunsmrandesmm

mewﬁtmmv
Board of Supervisors (2000) 79 Cal App#th
505, 516, 94 Cal Rptr2d 205 [a parny's noo-
pemmymer&nmsnﬁnﬂnmhlock-n
mmcysieﬁawa:dunderdnﬁnanmalhlr-
den critérion unless it is “specific, concrcic
-mdqnﬁcmandﬂ:ﬁcmﬂmﬁummtbe
based an objective evidence™)) -~ :
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i1 Cal App.3d 213,
65; Washbuwm 4
&6 Cal.App.3d 678,
4.} For purposés
atitlement to pri-
s, 1o pirincipled
8 case iny diffep.
iming of FTCR:
antthelrulcourt
er, that” FTCRs
it of nishd

y, that Tactor is
determifing the
,ratherthanthe

emanded to the
CR's motion for
don 1021.5 using
inciples, and -to
eretion with ‘re-
the prineiplés to

126 CalAppitth 91

the Santa Monies action.

CITY OF SANTA MONICA'v. STEWART
Cutz2n 24 Calliparad 72 (Cal App. 2 Dist. 208%)

Pmﬂmaaeﬁm,l"r(m:stnma-m

- aitormeys’ foen and eosts on appeal
.mmemmmmappealm

;- We coneqr: OODPER,PJ and

FLIER, J.
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COUNGIL CHAMBERS
401 CALIFORNIA AVENUE
BowLDER City, NV 89005

ManmG ADDRESS:
P.0. Box 61350
BouLber Crry, NV 89006

WEBPAGE:
WWW_BCNV.ORG

desh

CIry MANAGER:
Vicika G. MAYES

Ciry ATTORNEY:
Dave OLsEN

Cny CLERic
LorENE KRUMM

BROK ARMANTROUT

Pustic Works DIREcToR:
ScoTT Hansen

PowICE CHiEF;
TrHomAs Fav

Fire Chier:
KEvi NICHOLSON

FNANCE DIRECTOR:
Timothy Inch

ParKs & RECREATION DIRECTOR

Agenda Item No. 10

City Council Meeting
November 9, 2010
Staff Report
TO: Mayor and City Council
FROM: Lorene Krumm
City Clerk
DATE: November 4, 2010

SUBJECT: Canvass of the eleven (11) Boulder City Questions placed
on the November 2, 2010, General Election Ballot and direction to the
City Clerk to certify the results of said election to the Secretary of State

Business Impact Statement: This action will not have a significant
economic impact on business and will not directly restrict the formation,
operation, or expansion of a business.

Action Requested: That the City Council direct the City Clerk to certify the
results of the eleven (11) Boulder City questions placed on the November
2, 2010, General Election Ballot to the Secretary of State

Overview:
= Boulder City Ballot Questions, November 2, 2010

« Canvass of Election Required
¢ Certification of the Abstract for Election Required

Background Information: NRS 293C.387 requires the City Council to
canvass retums and approve the official abstract of votes within seven
working days from the election.

The official returns will be provided upon receipt from the Clark County
Election Department. The unofficial retums on the ballot questions which
were placed on the November 2, 2010, General Election Ballot have been
reported as follows:

390




BOULDER CITY QUESTION NO. 1
CAPITAL IMPROVEMENT FUND EXPENDITURES

(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 2
RESIDENTIAL LAND SALE

YES............ 3,907
NO............. 3,065

(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 3
ELDORADO TRANSFER AREA ANNEX

YES............. 5,434
NO.............. 1,302
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 4
CHARTER AMENDMENT FOR TERM LIMITS ~ ELECTED

YES............. 4,872
NO.............. 1,937
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 5
CHARTER AMENDMENT — SECTION 143

YES............. 4,589
NO.............. 2,198
(UNOFFICIAL FINAL)
BOULDER CITY QUESTION NO. 6
COMMERCIAL LAND SALE
YES............. 3,920
NO.............. 3,002




(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 7
WIND ENERGY IN THE EVTA

YES.....coon.... 5,221
NO............, 1,706
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 8
INITIATIVE TO AMEND CHARTER — ELECTION OF CITY ATTORNEY

YES............. 3,841
NO.............. 3,029
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 9
INITIATIVE TO LIMIT DEBT TO $1M WITHOUT VOTER APPROVAL

YES............. 3,951
NO.............. 2,893
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 10
INITIATIVE REGARDING TERM LIMITS OF COMMITTEE/COMMISSION MEMBERS

YES . ............ 4,089
NO.............. 2,775
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 11
INITIATIVE REGARDING POLICY OF ONE GOLF COURSE

YES............. 2,367
NO.............. 4,520
(UNOFFICIAL FINAL)

-3-
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After the City Council canvasses the results, the next step is for the City Clerk to certify
the official abstract to the Secretary of State’s office.

Recommendation: The City Clerk respectfully requests that the City Council canvass
the returns and direct the City Clerk to certify the official abstract.

Aftachments:

Ballot Question No. 1
Ballot Question No. 2
Ballot Question No. 3
Ballot Question No. 4
Ballot Question No. 5
Ballot Question No. 6
Ballot Question No. 7
Ballot Question No. 8
Ballot Question No. 9
Ballot Question No. 10
Baliot Question No. 11

-4-
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Coundln\enmcmmwrstamdhemuunmwpponmevaiancemquestand
referredtoﬂleaiteﬁamatmegranﬁngofmevaﬁancewouldnotbemateﬁauy
deh'imemaltoﬂiepublicwalfam. HeStatedﬂleparkhgissuehaantMen
oorrectsdandﬂaemﬁanoadidnﬂmeetmeaiteﬁa.

corrected. Hesaidparlmghadbeendiswssedonmmoccasions. He .
saidmepmpertyhadbeenunusedandmepmposedprojectwouldbeabeneﬁt
to the downtown area. ‘ ' :
MayorRogarToblerwiledformevote;reoordedasfollom:

AYE: Mayor Roger Tobier, Council member Duncan McCoy, Council

NAY: Council member Travis Chandier (1)

-

mber 2, 2010, G Ballot and direction to
o_emtheresg{gofsagg' election to e Secretary of State
AstaﬁmporthadMnsubmiﬁedbycnyCIarkLofeneKmmmandindudedin
ﬂleNovemberS,ZMO.CﬂyCouncilagendapacket

CﬂyClenkammprovidedmeoﬁafaldecﬁonrastﬂbsmeeivedﬁommeClark
CountyEledimDeparqnanmmeBouldercnyBa;llotQtJmﬁons i

MinuﬁesofﬂleNomrmers, 2010.rog:lar0ity00uneiimeeﬁng 14
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DECLARATION OF L. G. STRICKLAND ESQ. IN SUPPORT OF SPECIAL MOTION
TO DISMISS PURSUANT TO NRS. 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

L, L. G. Strickland do hereby declare and state that if called as a witness in this matter 1
would and could competently testify as follows.

1. I 'am an attorney at law, duly licensed to practice law in all of the Courts of the State of
California and State of Nevada. [ was admitted to practice law in the State of California in 1983,
and was admitted to practice law before the U.S. District Court, Central District of California in
1984. I was admitted to practice law in the State of Nevada in 1996 and was also admitted to
practice law before the Supreme Court, State of Nevada in 1996.

2.1 assisted atiorney Tracy Strickland in defense of all five named Defendants in the
instant litigation and was primarily involved in writing the legal briefs.

3. I charge two hundred and fifty dollars ($250) an hour for my services.

4. I believe my hourly rate is reasonable, fair and in conformity with the legal community
of Clark County.

5. 1have personally prepared the billing for both Tracy Strickland and I on this
matter. To date, and without the preparation of a Reply to any Opposition that may be
filed by Plaintiff on this Motion, Defendants have incurred attorney fees in the sum of
$9562.50 (38.25 hours @ 5250 per hour) in defense of this matter. This amount factors in
the approximate amount of time which we anticipate will be spent traveling to, and
appearing on the Motion (based on the time spent for a prior anti-SLAPP hearing in A-10-
621582). After preparation of the Reply, I will provide an updated declaration pertaining
to attorneys fees incurred.

W
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6. In addition thereto, my clients have incurred the following costs in defense of this

matter:
POSTAGE: $ 17.48'
PHOTOCOPY CHARGES: $ 37.40
MILEAGE (@ .50 PER MILE) $ 30.00
FILING FEE $283.00
RESEARCH FEE (LEXISNEXIS) 44.50°
TOTAL COSTS INCURRED: $412.38

Again, these costs only reflect costs incurred as of the present date, and anticipated
mileage for travel to and from the hearing. Additional costs that will be incurred
pertaining to the preparation of a Reply brief will be included in an additional declaration
that will accompany the Reply.

7. Attached hereto and identified in the Motion as Exhibit “1" is a true and correct copy
of HR 4364 which I obtained from the website for the United States Legislature.

8. Attached hereto and identified in the Motion as Exhibit “2" is a true and correct copy
of the Bill Summary for HR 4364 which I also obtained from the website for the United States
Legislature.

9. Attached hereto and identified in the Motion as Exhibit “3" is a true and correct copy
of the Bill Summary, 69" Regular Session of the Nevada State Legislature pertaining to the anti-
SLAPP statutes, which I obtained from the website for the Nevada Legislature.

10. Attached hereto and identified in the Motion as Exhibit “4" is a true and correct copy
of the History of AB 485-1997 which I obtained from the website for the Nevada Legislature.

11. Attached hereto and identified in the Motion as Exhibit “3" is a true and correct copy
of the Minutes of the Assembly Committee on Judiciary of June 3, 1997 which respect to the
discussion regarding Assembly Bill 485 only, which I obtained from the website for the Nevada
Legislature.

I
1

'This postage cost is an estimate since, at the time of filing of the Motion, the Motion had not
yet been served. A more definitive amount will be provided at the time of the hearing,.

*This cost reflects ¥ the charge; the other ¥ has been billing to A-10-629989-C which is the
other initiative lawsuit currently pending in Dept. 19.
DEC. LGS 2
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12. Attached hereto and identified in the Motion as Exhibit “6" is a true and correct copy

of documents pertaining to the case In the Matter of the Petition of City of Mesquite which
obtained from the Eighth Judicial District Court website.

13. Attached hereto and identified in the Motion as Exhibit “7" is a true and correct copy
of the case City of Santa Monica v. Stewart, 126 Cal. App. 4™ 43, 24 C*. Rptr. 3d 72 (2005)
attached for the Court’s convenience.

15. Attached hereto and identified in the Motion as Exhibit “8" is a true and correct copy
of November 9, 2010 City Council agenda materials.

16. Attached hereto and identified in the Motion as Exhibit “9" is a true and correct copy
of Minutes from the November 9, 2010 City Council Meeting.

I declare under penalty of perjury the aforementioned is true and correct. Executed this

19" day of December, 2010, Boulder City, Nevada.

«—1G.
Declarant
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DECLARATION OF TRACY STRICKLAND ESQ. IN SUPPORT OF SPECIAL

MOTION TO DISMISS PURSUANT TO NRS. 41.660; REQUEST FOR ATTORNEY

FEES AND COSTS

I, Tracy Strickland do hereby declare and state that if called as a witness in this matter I
would and could competently testify as follows.

1. I was first admitted to practice law in the State of California in May of 1979. 1 am
admitted to practice in all of the state courts in California as well as the United States District
courts for the Central, Southern and Northern District of California. I am also admitted to
practice before all the state courts in Nevada as well as the United States District Court of
Nevada. Additionally, I am admitted to practice law in all Idaho state courts.

2. I was retained to represent all five named defendants in the lawsuit brought against
them by the City of Boulder City. I work with L. G. Strickland in the firm “L. G. Strickland
Esq.”

3. Icharge two hundred and fifty dollars ($250) an hour for my services. Attorney
Strickland also charges two hundred fifty dollars ($3250) for her legal services. I also bill my
clients for all costs incurred in their defense.

4. I believe my hourly rate is reasonable, fair and in conformity with the legal community
of Clark County.

5 Mr. Paul Larsen of Lionel, Sawyer & Collins advised the Boulder City City Council
that his hourly rate for services in the matter A-10-621582-C (the prior initiative case before this
Court was $450 per hour.)

6. I have personally reviewed the billing for both myself and attorney L. G. Strickland on
this matter. To date, and without the preparation of a Reply to any Opposition that may be
filed by Plaintiff on this Motion, Defendants have incurred attorney fees in the sum of
$9562.50 (38.25 hours @ $250 per hour) in defense of this matter. This amount factors in
the approximate amount of time which we anticipate will be spent traveling to, and
appearing on the Motion (based on the time spent for the anti-SLAPP hearing of A-10-
621582). After preparation of the Reply, the Court will be provided with an updated

declaration pertaining to attorneys fees incurred.
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6. In addition thereto, my clients have incurred the following costs in defense of this

matter:

POSTAGE: $ 17.48
PHOTOCOPY CHARGES: $ 37.40
MILEAGE (@ .50 PER MILE) $ 30.00
FILING FEE $283.00
RESEARCH FEE (LEXISNEXIS) 44.50°
TOTAL COSTS INCURRED: $412.38

Again, these costs only reflect costs incurred as of the present date, and anticipated
mileage for travel te and from the hearing. Additional costs that will be incurred
pertaining to the preparation of a Reply brief will be included in an additional declaration
that will accompany the Reply.

I declare under penalty of perjury the aforementioned is true and correct. Executed this

19" day of December, 2010, Boulder City, Nevada.

'This postage cost is an estimate since, at the time of filing of the Motion, the Motion had not
yet been served. A more definitive amount will be provided at the time of the hearing,

*This cost reflects ¥ the charge; the other ¥ has been billing to A-10-629989-C which is the
other initiative lawsuit currently pending in Dept. 19.
DEC. TXS 2




DECLARATION OF
CYNTHIA HARRIS



1, Cynhia Harris do hereby declare and state that if called as a witness in this matter 1 |

‘: would and could competently testify as follows.

1. Iamomofﬁve(S)munbusofaomnnﬁmeﬂmtcimﬂatedthebalkniniﬁative

| Defendant in one other lawsuit aising out of my sponsorship of a citizen initiative to limit the
| city's ownership of golf courses, the “Golf Course™ initiative, said lawsuit is currently pending
| before the Nevada Supreme Court.

2 1am a resident and citizen of the City of Boulder City and have been since 2001.

3. 1 am a married mother of four (4) children. Two of my children ave now living away
| 4t their respective colleges. My two youngest children are entolled in Garrett Middle School in
| Boulder City.
4. Myhusbmdwkndinthceonsmmﬁonm:mybefmebehghidoﬁl He cusrently
| works odd jobs to bring some income into the family.

5. T-work as a care giver to the elderly. Most of the people 1 provide assistance to suffer
Mzhehnﬂsdmaﬁgwmsmdmkﬁmothuwmgmdicﬂmmm All
| of thes peoplo are in their 80' or 0's. As a result of their long life they have exhausted their

o | We did this in a good fuith belief that we have the constitutional right to initiate and circulaic &a
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j initiative petition free of haressment or retribution by the government. We believed then, and

i believe now, that it is, and was, our Constitutional right 1o sponsor these initiatives. I had

mduﬂwm'mmkmamnnpﬁmﬂutomﬁeedonsmaﬁveandwdlin&uldu-c&y.
7. TheCommimeswueandameomamdabmﬂ)eCﬁy’smabmdMngw{ﬁdl

iha causedomCity’spreviomS?miﬂhndemwmhtemanmmm,esﬁmdbyMChy‘s
fothmcD&edwmbeameySIZSmiﬂmminamMof@pmximameS
s . Ammjoﬁ:yofﬂndehisamciaudwithmecm‘sopaaﬁmmdowwshipofm

A B - Y O T

Tt
o

q:mdinga:ﬂlnsmmlymﬂmdinade&ofasuonnnﬁcﬂmtﬁonforwmﬂ
dl&ﬂ@woﬂqbﬁhmdmmkdhhmmeduﬁlﬁymﬁmdhmusedpmputym
mdaﬁobdngmeityexpmdianwmdumoLﬂn%Iniﬁaﬁve"mde

Sk s
W N e

8. Ibelieve in giving back to the community. I am also concerned about the financial
fhardship facing the City. Beforeallofﬂ:istmnspimdmdw’rﬂmivicdmyinmmd,lmmﬁty
: aﬂoﬂ'wedmvdmmyﬁmwﬂwChymMpwimmlmnld;ﬁwCﬂym

i
E.
B
i
g
:
g
E
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10. Thave been informed that the City has been billed seventy-one thousand dollars
S71.000)hy1.iomlSawyenndCoﬂhsiniheliﬁgaﬁmimolvhgmaadﬂnoﬁermbasof
the “Golf Course™ imitiative, I do not make in a four (4) years the amount of money that Lionel
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against it’s own citizens.

11. These lawsuits have had a chilling effect on me with respect to my desire to get
involved in the democratic process in Boulder City. Boulder City is a very small community. My
children go to school with children whose parents consider themselves to be prominent members
of the community. 1am concerned that they have suffered emotional and psychological mjury as
a result of my being sued by the City. 1 am also aware that there are wachers at my children’s
school that are divided over the issue of the City’s ownership of two (2) golf courses as well as the
City’s financial condition.

12. Iam very concerned that, because of these lawsuits, Boulder City residents will no
longer want to participate in the initiative process. 1 even question whetber L, in the future, will

everbewiﬂingtocimﬁa@eanyi:ﬁﬁaﬁvemeasmes,miaﬂyifﬂ:eizﬂﬁaﬁveinvolvesaqu
the City Council does not want public input. 1can unequivocally state that as long as my two

children still live at home I will not get involved in the initiative process.

I declare under penalty of perjury the aforementioned is true and correct. Executed this

/ ?_’ th day of December, 2010 in Boulder City, Nevada.
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DECLARATION OF JAMES C. DOUGLASS IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TQ NRS 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

L, James C. Douglass, hereby declare and state that if called as a witness I could and

would testify as follows:

1. Tam a resident of the City of Boulder City and have been a resident for thirty-two (32)
years. | volunteered my personal time to be a member of the Airport Advisory Committee,
appointed to the Committee by the City Council. I am a regular attendee at the City Council
meetings, and feel that I am well aware of the issues that currently face our City and feel that I

am engaged in our community.

2. T'am a veteran having served as a pilot in the Air Force for four (4) years. am a
retired airline pilot and have been retired for the past six (6) years. I am sixty-one (61) years of

age.

3. In March 2010 I was one of five (5) Boulder City residents that served on the
Petitioners Committee that submitted the initiative known as the "Debt Initiative.” I also served
on a committee that submitted the initiative known as the “Appointment Initiative” which is the

subject matter of a lawsuit currently pending before the Honorable Allan Earl in Dept. 19; I

have been named as a Defendant in that lawsuit solely because I was involved in that initiative.

4. Before the “Debt Initiative™ was filed with the City Clerk of Boulder City, and
before it was circulated to the registered voters of the City of Boulder City, it was submitted to
the Boulder City Attorney, Mr. Dave Olsen in order for him to review and advise
the members of the Petitioners” Committee if there were any legal issues that he saw with
respect to the petition. The proposed initiatives were presented to Boulder City Attorney's
Office on or about March 9, 2010. 1 was subsequently advised that Mr. Olsen refused to review

the proposed initiatives.

5. Believing that the “Debt Initiative” was valid, and that my Constitutional rights were
alive and well in Boulder City, on or about March 18, 2010, the “Debt Initiative” was submitted
to the Boulder City Clerk and subsequently circulated amongst the registered voters of Boulder
City for their review and signature. Additionally, the “Appointment Initiative” was submitted to
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the City Clerk on or about April 14, 2010. Signatures were obtained, and these signatures were
deemed sufficient by the Secretary of State. The “Debt Initiative” and the “Appointment

Initiative” were placed on the November 2, 2010 ballot and both were approved by the voters.

6. I volunteered to serve on these initiative committees and did not receive any financial
support for my services. To the best of my knowledge no person received any compensation for
their service on the committees. I believe that all people who helped in the circulation of the

"Debt Initiative”, as well as the other initiatives, did so as volunteers and thus did not receive

any compensation for their services.

7. In volunteering to serve on the initiative committees and as a circulator of the “Debt
Initiative” and “Appointment Initiative” I did so because I thought that these issues should be
considered by the voters of Boulder City. 1 believed that in sponsoring the initiatives I was
acting in accordance with freedom to petition, a freedom that I fought to protect when I served
in the military. In this regard, my service was pursuant to the highest democratic principles
contained in the United States and Nevada Constitutions.

8. The City’s response to my participation in this democratic process was the service of
two Summons and Complaints. I authorized my attorney of record, Mr. Tracy Strickland, to
accept service on my behalf on December 11* 2010. In both Complaints the City of Boulder City

is the Plaintiff and I am named as an individual Defendant.

9. Without hesitation I can truthfully state that my wife and I are extremely upset and
emotionally troubled by these lawsuits. These lawsuits cause me to be very concerned and
worried about the democratic process on which our Country, State and City are founded. I am
also troubled about the direction that our City is going. I believe that by bringing these actions
against me and the other Defendants the City has shown a pattern, practice, custom and policy of
attempting to stop Boulder City residents from circulating initiatives for fear of personal
financial impact and damage to reputation. In this way, people are afraid of getting involved in
politics in Boulder City for fear of being personally named in a lawsuit by the City, a lawsuit, and
in my case multiple lawsuits, that most people do not have the financial resources to fight.

10. I have recently learned that the law firm hired by the City to sue myself and the other
members of the Petitioners” Committee has billed the City seventy-one thousand dollars
($71,000) as of October, 2010. It is clear to me that the City is not concerned about the legal fees
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and costs borne by the taxpayers as a result of these lawsuits. It is also clear that the City is not
concemed with the legal costs that are amounting for the defense of the Defendants in these
initiative lawsuits, most of whom are on fixed incomes and are being sued merely for exercising
Constitutional rights. I have to wonder when this harassment, and violation of my Constitutional
rights, will cease, and anticipate that it will cease only when people such as me give up on
drafting citizen legislation. As a result of the emotional and financiat harm these two lawsuit

Initiatives,

I declare under penalty of perjury the aforementioned is true and correct. Executed this

3

4

5

6 ifhas cause my wife and I, it is highly unlikely that I would get involved in any future Boulder City
7

8

9

L /7 dayof December, 2010 in Boulder City, Nevada,
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DECLARATION OF FRANK FISHER IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TO NRS 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

I, Frank Fisher, hereby declare and state that if called as a witness I could and would
testify as follows:

1. I'am a resident of the City of Boulder City and have been a resident since February
1992.

2. I am retired and have been for the past twenty-two (22) years. [ am eight-one (81)

years of age.

3. In March 2010 I was one of five (5) Boulder City residents that served on the
Petitioners Committee that submitted the initiative known as the "Debt Initiative.” We also

submitted the initiative known as the “Golf Course” initiative which is not subject to this action.

4. Before these initiatives were filed with the City Clerk's office of Boulder City, and

before they were circulated to the registered voters of the City of Boulder City they were
submitted to the Boulder City Attorney, Mr. Dave Olsen in order for him to review and advise
the members of the Petitioners” Committee if there were any legal issues that he saw with respect
to the petitions. The proposed initiatives were presented to Boulder City Attorney's Office on or
about March 9, 2010.

5. On or about March 10, 2010 Mr Olsen advised Mr. Jensen, through an email, that he

would not respond to our request.

6. On or about March 18, 2010, these initiatives were submitted to the Boulder City
Clerk and subsequently circulated amongst the registered voters of Boulder City for their review
and signature. Signatures were obtained, and these signatures were deemed sufficient by the
Secretary of State. The “Debt Initiative” was placed on the November 2, 2010 ballot and was
approved by the voters.

7. I volunteered to serve on these initiative committees and did not receive any financial
support for my services. To the best of my knowledge no person received any compensation for

their service on the committees.

8. I believe that all people who helped in the circulation of the "Debt Initiative”, as
well as the other initiatives, did so as volunteers and thus did not receive any compensation for

their services.
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9. In volunteering to serve on the initiative committee and as a circulator of the “Debt
Initiative” I did so because I thought that this issue should be considered by the voters of
Boulder City. I believed that in sponsoring the “Debt Initiative” I was acting in accordance with
my Constitutional right to petition, and my service was pursuant to the highest democratic
principles.

10. The City’s response to my participation in this democratic process was the service of
two Summons and Complaints. [ was served with 2 Summons and Amended Complaint on or
about August 22, 2010 as a result of my involvement with the “Golf Course”initiative.

Regarding the “Debt Initiative” I authorized my attorney of record, Mr. Tracy Strickland, to
accept service on my behalf on December 11" 2010. In both Complaints the City of Boulder City

was the Plaintiff and [ was named as an individual Defendant.

11. Without hesitation I can truthfully state that I was extremely upset and emotionally
troubled by these lawsuits. I live on a fixed income. My social security check is less than $660
per month. These lawsuits cause me to be very concerned and worried about my financial
situation. I did not nor do I have additional savings to secure the services of an attorney to
represent me in this matter.

12. Tam also troubled about the direction that our City is going. I believe that by
bringing these actions against me and the other Defendants the City has shown a pattern, practice,
custom and policy of attempting to stop Boulder City residents from circulating initiatives for
fear of personal financial impact and damage to reputation. In this way, people are afraid of
getting involved in politics in Boulder City for fear of being personally named in a lawsuit by the
City, a lawsuit, and in my case multiple lawsuits, that most people do not have the financial
resources to fight.

13. I'have recently learned that the law firm hired by the City to sue myself and the other
members of the Petitioners’ Committee has billed the City seventy-one thousand dollars
($71,000) as of October, 2010. It is clear to me that the City is not concerned about the legal fees
and costs borne by the taxpayers as a result of these lawsuits. It is also clear that the City is not
concerned with the legal costs that are amounting for the defense of the Defendants in these
initiative lawsuits, most of whom are on fixed incomes and are being sued merely for exercising
Constitutional rights. Ihave to wonder when this harassment, and violation of my Constitutional
rights, will cease, and anticipate that it wiil cease only when people such as me give up on
drafting citizen legislation. As a result of these two lawsuit against me I will not get involved in

any future Boulder City initiatives.
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I declare under penalty of perjury the aforementioned is truc and correct. Exccuted this
1] day of December, 2010 in Boulder City, Nevada.

vk ke

FRANK FISHER
Declarant
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DECLARATION OF DANIEL D. JENSEN IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TO NRS 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

I, Daniel D Jensen do hereby declare and state that if called as a witness in this matter [
would and could competently testify as follows.

1. Tam one of five (5) members of a committee that circulated the ballot initiative

referred to in Plaintiff’s Complaint as the "Debt Initiative”. I am also named as

a Defendant in this action. Iam also currently named as a Defendant in two other lawsuits
arising out of my sponsorship of two other citizen initiatives. One of the lawsuits pertains to what
is commonly identified as the “Golf Course” initiative and it is currently pending before the
Nevada Supreme Court. The other lawsuit pertains to what is commonly referred to as the
“Appointment Initiative” is currently pending before the Honorable Allan R. Earl in Department
19.

2. I'am a resident and citizen of the City of Boulder City and have been since 1975.

3. In 2005 I retired from the federal government as a worker at the Hoover Dam Visitor

Center. Iretired after working for the Federal Government for forty-one (41) years.
4. T'am currently sixty-eight (68) years old and live on a fixed income from my federal

pension and social security,

5. Regarding the instant lawsuit, I and four (4) other Boulder City residents formed a
committee to circulate the “Debt Initiative” . We were and are all volunteers and did not

receive any financial support from anyone before, during or after the submission of this initiative.

We did this in a good faith belief that we have the constitutional right to initiate and circulate an

initiative petition free of harassment or retribution by the government. We believed then, and

still believe now, that it is, and was, our Constitutional right to sponsor these three initiatives.

6. The Committees were and are concerned about the City’s unabated spending which has

caused our City’s previous $7 million debt to escalate to an amount, estimated by the City’s
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former Finance Director to be $120 million, all in a matter of approximately 8 years . A great

majority of the debt is associated with the City’s operation and ownership of two financially
failing golf courses, the last of which was built without any voter input and partially through the
use of funds that were supposed to be set aside as a utility reserve fund. This unabated spending
and has not only resulted in a debt of astronomical proportion for our small city of 16,000 people,
but has also resulted in increased utility rates and increased property taxes. In order to bring our

City expenditures under control, the “Debt Initiative” was drafted.

7. Before submitting the “Debt Initiative” to the Boulder City Clerk and instituting
the formal process of getting the required number of signatures to place it on the November,
2010 ballot, and on or about March 9, 2010 | personally hand delivered a letter to the office

of Boulder City City Attorney David Olsen with 3 attached initiatives, including the “Debt
Initiative”. The letter set forth my street address, E-mail address and phone number. A true and
correct copy of that letter as well as the “Debt Initiative” is attached hereto as Exhibit "A" and by

this reference made a part hereof,

8. My intent in providing City Attorney Olsen with the proposed initiatives was to allow
him the opportunity to review the proposed initiatives and to advise me if he found any
deficiencies in them. By doing so the Committee wanted to ensure that we as citizens and
residents of Boulder City were complying with the appropriate laws and regulations regarding the
initiative process and were submitting initiatives that were legally valid. My thought process
regarding the initiatives was the same as if | was remodeling my home: I would seek out the City

building inspector to insure that I submitted the appropriate building permit in order to comply

with the City's Building Code requirements. I thoroughly thought that City Attorney Olsen would

contact me to discuss any legal concerns that he had regarding any of the initiatives.
9. On the following day I received an E-mail response from City Attorney Olsen

reflecting that he was refusing to review the initiatives. A true and correct copy of his email is

attached hereto as Exhibit "B" and by this reference made a part hereof. I believe the City
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Attorney's response reflects a missed opportunity to avoid this litigation as well as the other two
(2) lawsuits he has filed against me and the other Petitioner Committee members. He could have

Havoided this adversarial and financially costly process pitting the City against the taxpaying

residents of Boulder City.
10. Once Attorney Olsen refused to discuss this matter I formally submitted the "Debt

Initiative” as well as the other initiatives to the Boulder City Clerk and the signature gathering
began. Sufficient signatures were obtained and ultimately certified by the Secretary of State. The
“Debt Initiative” was placed on the November 2, 2010 ballot. Despite the campaign waged by
some City Council members to defeat the initiative, it was approved by the voters, and is now the

law in Boulder City.

11. These lawsuits have had a chilling effect on me with respect to my desire to get
involved in the democratic process here in Boulder City. Though City Attorney Olsen has
publicly stated that he is not seeking my personal assets or money from me or the other defendants
in this lawsuit, I was nevertheless required to obtain at my expense, legal counsel to represent me

in this action.

12. The City has not expressed any concern about using my taxpayer money to bring this
action against me and the other committee members. The City even authorized the added expense
|of hiring outside counsel to assist City Attorney Olsen in this lawsuit. I understand that as of the
end of November, 2010 the City has paid Mr Larsen’s firm the amount of seventy-one thousand

dollars ($71,000) to sue the members of the Petitioners’ Committee on the initiatives.

13. T'am very concerned that, because of these lawsuits, Boulder City residents will no
longer want to participate in the initiative process. I even question whether I, in the future, would

be willing to circulate any initiative measures, especially if the initiative involves a question that

the City Council has refused to place on the ballot. In this regard the “Golf Course” initiative
came about as a result of the City Council’s refusal to place a question to the voters as what

should be done about the city owning two financially losing golf courses. The “Debt Initiative”
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L1came about as a result of the spiraling indebtedness and the “Appointment Initiative” came about

as a result of the City’s failure to appoint new members to committees.
[ declare under penalty of perjury the aforementioned is true and correct. Executed this

[77__th day of December, 2010 in Boulder City, Nevada.

DANIEL D. JENSEé )

Declarant
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EXHIBIT “A”



March 9, 2010

Boulder City Attomey
City Halt

DPear Mr. Olson,

I am the Chairman of the committees proposing 3 Initiatives for placing on the
November 2, 2010 baliot.

I have attached .a copy of each one and am seeking your legal review prior to
formally submitting them to the City Clerk for processing:

A—Ownership of Only One Golf Course: amend the City Code
B—Limiting Bouider City Indebtedness: amend the City Code
C—Election of City Attorney: amend the City Charter

Due to time constraints, I request that you provide me a written reply by dose of the
business day on Monday, March 15, 2010. )

If you have any questions, I can be reached at: 1454 Sorrel Road, Boulder City or
293-1550.

Thank you for your prompt reply.

Yours,

Enclosures Daniet D. Jensen
dandanjudy@aol.com



Initiative Question A—Ownership of Only One Golf Course
An initiative question proposing to amend the Boulder City Code.

Shall the Boulder City Code be emended to provide that it shall be the policy of the City to own
no more than one golf course, which shall not exceed 18 holes?

DESCRIPTION OF EFFECT
If approved, Tule 9 of the Boulder City Code shall be amended to add the following provision:

It is the policy of the City to own no more than one golf course, which shall not excced 18 holes.
The City Council shall give effect to this policy through ordinance and staff direction.



Ballot Question B—Limiting Boulder City Indebtedness
An initiative question proposing to amend the Boulder City Code.

Shall the Boulder City Code be amended to provide that the City and its agencics and enterprises
shail not incur any new debt obligations of $1,000,000 or mone, 23 defined under NRS 350.0045
to NRS 350.0075 inclusive, without the approval of the clectors of Boulder City in a general or

special election?
DESCRIPTION OF EFFECT

I approved, Title 2 Chapter 2 of the Boulder City Code shall be amended to add the following:

The City and its agencies and entexprises shall not incur any new debt obligations of $1,000,000
{one million dollars) or more, as defined under NRS 350.0045 to NRS 350.0075 inclusive,
- without the approval of the electoss of Boulder City in a geneeal or special clection.




Ballot Question C—Election of City Attorney

A question propozing to smend the Boulder City Charter,

Shall Sections 8.1 and 15 of the Boulder City Charter be amended to provide that the City
Attomney shall be elected in the same manner as the Mayor snd Council members, for & term of
four years to begin on the first regular business day of July following the election?

DESCRIFTION OF EFFECT
If approved, Section 8.1 of the Charter shall be amended as follows:

1. By a concurring vote of zot less than three of its members, sppeint to and/or remove from
office the following City officers: (a) the City Manager; (b) the-Gily-Aitcsneys-{o)-the City Clerk;
and/or ¢d) (c) the Municipal Judge; subject to these provisions:

andammbmcﬂonmmmﬁswbewam:

The City Attomney shall be elected in the ssme mamner as the Mayor and Council members as
provided in Section 96 of this Charter and in accordance with the provisions of the general
election laws of the State of Nevada, for a term of four years to begin on the first regular
business day of July following the clection. I the Attomey shall resign or be permanently
disabled from performing his duties, the Council shall appoint an attomey to succeed him until
and subsection 15.2 of the Charter shall be amended as follows:

2. The City Attorney shall be an sttorney at law, admmdtnp:mebeﬁmﬂwamoom
ofﬂrSmcomemmwmmpﬁcﬁudhwhﬁeMafNewhhatm
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where strikethrough mean the text shall be deleted and text in liglics shall be added.
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DECLARATION OF
WALT RAPP
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DECLARATION OF WALT RAPP IN SUPPORT OF SPECIAL MOTION TO DISMISS
PURSUANT TO NRS 41.660; REQUEST FOR ATTORNEY FEES AND COSTS

1, Walt Rapp, hereby declare and state that if called as a witness I could and would
testify as follows:

1. Tam a resident of the City of Boulder City and have been a resident since 1989.

2. Iretired in 2003 after twenty-five (25) years of being an elevator mechanic. Iam sixty-
four ( 64 ) years of age.

3. In March 2010 I was one of five (5) Boulder City residents that circulated the ballot
initiative referred in Plaintifs Complaint as the “Debt Initiative™. I am also named as a
Defendant in this action. T am also named as a Defendant in one other lawsuit brought by the
Plaintiff in this action as a result of my sponsorship of another initiativecommonly identified as
the “Golf Course™ initiative and is currently pending before the Nevada Supreme Court.

4. I'volunteered to serve on the initiative committees and did not receive any financial
support for my services. To the best of my knowledge no person received any compensation for
their service on the Committees. I also believe all people who helped in the circulation of the

Initiatives did so as volunteers and thus did not receive any compensation for their services.

5. Hive on a fixed income of a pension and social security.

6. In volunteering to serve on the initiative committee and as a circulation of the "Debt
Initiative” I did so in good faith because I thought that this issue should be considered by

the voters of Boulder City. The Committee was and is concerned about the City’s unchecked
spending that caused our City’s previous $7 million debt to escalate to, as estimated by the City’s
former Finance Director to be well over $120 million. In participating on the Committee, I
believed my service was in good faith and in accordance with the highest principles of

democracy.

7. Shortly after the initiative signatures were deemed sufficient by the Secretary of
State, I was personally sued for being a member of the Petitioners’ Committees. Therefore, my

societal “reward” for my participation in this democratic process was a Summons and Complaint.
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I'was first sued on the “Golf Course™ initiative with an original Complaint, and then when the
City decided to change the Complaint, I was served with a Summons and Amended Complaint.
Then, I was sued on the “DeBt Initiative” with my counsel accepting service on my behalf. In all
of these Complaints the City of Boulder City is the Plaintiff and ] am named as an individual

Defendant.

8. I attended a City Council meeting on August 10, 2010. At that Council meeting City
Attorney Olsen advised the Council and the public that he hired the law firm Lionel Sawyer and
Collins to prosecute the “Golf Course™ action against me and other citizens of Boulder City who
signed the original “Golf Course” petition. Mr. Larsen, who was present at the Council meeting,
stated in the public discussion that he and associates of his firm would assist the City Attorney in
this lawsuit. He also stated that his hourly fee is $450 per hour.

9. Mr Olsen stated that he would also work on the case on behalf of the City.

10. During the public discussion of that lawsuit at the City Council meeting of August
10th the City Council was advised that this lawsuit could cost the City tens of thousands of
dollars in legal fees in its suit against the Boulder City voters.

11. It was clear to me and to anyone present or who watched the televised City Council
meeting of August 10th that the City was not concerned about the legal fees and costs it would

incur in suing me or the others involved in circulating the "Golf Course” initiative.

12. Talso learned that the City authorized Mr. Larsen to assist the City Attorney in suing
me and the other individuals who were involved in the “Debt Initiative” and the “Appointment
Initiative”( this action is pending before the Honorable Allan Earl, Dept. 19).

13. Without hesitation I can truthfully state that I was and still am upset and emotionally
troubled by these lawsuits. I am now identified as a Defendant in 2 lawsuits involving the City.

I am being personally sued for exercising my constitutional right to petition on issues that are of
utmost importance to the residents of Boulder City. Moreover, my tax dollars are being used to

pay the City Attorney and a high powered Las Vegas law firm to sue myself and the other

[Committee members.
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14. As a result of these lawsuits and the expenses I have incurred I will not get involved in
any future Boulder City initiatives for fear of being sued and put through the expense and
emotional turmoil of litigation.

13. Thbelieve that by bringing these actions against me and the other Defendants the City
has established a policy, custom and practice of suing it’s citizens who engage in the exercising of
their Constitutional rights to place ballot initiatives before the voters of Boulder City.

16. I also believe that by bringing these actions against me and the other Defendants the
City is attempting to stop Boulder City residents from circulating initiatives for fear of being
personally named as a Defendant in a lawsuit. I know that [ am concerned about being named as a
Defendant because I think it can possibly damage my reputation, it is embarrassing having to
explain why I am named as a “Defendant” in 2 lawsuits brought against me by my own City, and I
am now responsible to pay the costs of my defense. In this way, people are afraid of getting

involved in politics in Boulder City for fear of retribution in the form of lawsuits.

I declare under penalty of perjury the aforementioned is true and correct. Executed this
(7 _day of December, 2010 in Boulder City, Nevada.

e

WALT RAPP
Declarant
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