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it is ¢ ‘definite and conerete, touching the
interesta®” (Pacific Legal Foundation
supro, 33 Cal3d at pp. 170-171, 188 Cal
Rptr. 104,655P2dm,dtaummmﬂed.)

Theadionahofaﬂsthemndmgaf
thenpeueasteat. No showing has been
made that the withholding of a judicial
determination will reealt in an imonineat,
significant hardship., Samfs Monieca and at
least two other. cities have attempted to
judicially resolve the issme of the Initia-
five’s constitutionality since late 2000,
when they participated as an amicus curize
in ‘the Visia appeal™ However, Santa Mo-
nica's dogpred pursuit of litigation “to élimi-
existed and' continues to exist concerning

_[.theeomshhxﬁnmnlvahdﬂxofthelnﬂn

hve”'ianotsuﬁmenttogwenaeman
actual justiciable controversy. ‘It is not
sufficient that the issues encompassed by
ﬂxelmh:hvemvolveameablepuhhcm—
teregt. As the tirial court concluded,
“fw}nﬂmutmp@'mqndsforjumhﬂdw
the ecurt would be rendering an improper

I ﬂl andpublic - ""u. l-' l o
upon request. However. the text of the Initia-
tive is at odds with this dssdrtion.  First, logic
i dictates that this section applies in the first
instance not o the Clerk, but to those public
nﬁcmlsveﬂedmthmdamwmn&t
public benefits, andtlmsﬂlb]ecththedxted
penalties. Second, the text does not

- that disclosures must be made either immedi-
ahelyormwmmg. ﬂnmmve,§220tsubd.
(b).)

1L Fl‘CRmmlxthatSanhMonimbeganat-
tempting to thwart the nitiative at an earlier
sggressively against the Initiative and am-
,mmmwhtwmom
- tiom to the measure.

12 Avahdauonatﬂonmhru&glunnuﬂmra

- statutory or, historically, on a common law
basis. Generally ‘speaking, stahatory vali

clined to do, as do we.: Even if Sants
Monica and the City Clerk—or the Clerk
and FTCR—fundamentally disagree as: to
the constitutionality of: the Initiative, no
justiciable conflict exists. “‘A diffevence
of opinion does not give rise to 8 justiciakile
case untdl an actual controversy arises.'”
(Wilson v. Tronsit Authority (1962) 199
Cal.App.ﬁd?IG,?&.lSCd.Rptr 59(Wil—

som).) .

'Ihts:smtanwate“vab-
datmnm ’

(101 Imp]mﬂyadmow!edgmgﬂnﬁae-
tion fails to satisfy the traditional tests. for
npeneaaandmndmg,&ml&omuand
lessmﬁchthemem.softhmmnshhﬂmnl
Irglmentsasammonlaw“vahddam
action,” under Golden Gate, supra, 214
Cal. 308, 5 P24 585, andCztymldCoun&y
of S.F.. uBoyd(MlEGﬂ.Sd‘,lm
P2d 666 (Boyd), aud their progeny.”?
Again, we disagree.

(111 l'}wenmhdmmamommmtu-
empt from the traditional prineiple that a
Muablemmmmemqme-
memsofbothnpeneasandmndmg “It

dauonachmsmdenglndmptmldcapadl-
ent, "uniform’ mcedmu by which public
apencics can obtain judgments as o
the validity of public finaricing commitments
such as “bonds, warrants, coniracts, obli-
.gations or evidence of indebledness pursuant
to Chapter 9 (commencing with Section 860)
" of Titke—19-of Part 2 of the Code of Civil
Procedure.” (Gov.Code, §753511; Friadland
v. City of Long Beach (1998) 62 Cal.App.4th
&35, 843, 73 CalRpir.2d 427 [a. validation
. action is a lawsnit-filed: for the purpose of
of a particular public agency's sction or deci-
sion]; City of Ovtario v. Superior Court (1970)
2 Cal.3d 335, 340-341, 85-Cal Rptr. 149, 466
P2d 693, NT. Hill Inc.'v. City of Fresno
(1999) 72 CalApp4th 977, 991, 85 Cal
Bpir:2d 562.) The instant action, which in-
‘nicx, 5 not of the sort contemplated by the
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the diatrict’s boarc
bonds to raise f
bridpe constructio
nature on the bom
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hority (1962) 199
Cal.Rptr. 59 (Wil-

398) 62 Cal.App.4th
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3 Cal.Rptr. 149, 466
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ia_uf_wmse,thepl?vaiﬁngm.inm
jmﬁdnlsysmhhatanacﬁmnotfmmded
upon an actual controversy between the
parties to i, and brought for the purpose
of securing a determination of a. point of

law, is collusive and will not be enter. -

tained; mdfhemnaish'ueofa.mﬂme
sole object of which is to settle rights of
thﬁdpmmwhommtpﬁrﬁes." (Goid-
enGate,aspm,zl4CaJ.atp.3lﬁ,5P.2d

- ' 585; accord, Boyd supra, 22 Cal.2d at pp.

693-604, 140 P24 666.) Ag the trial court
ohserved,the&nsesonwhichSmMmﬁm
and the City Clerk rely invalved a justicia-
edbyapuhlicemi!w’smosedaeﬁon,or
wme.hamdonanmﬂdn%med-bya
public official whose refusal to perform

214 Cad. at p. 816, 5 P.2d 585.) ‘The secre-
fpryre_fusedtonignﬂnbondsbmedmhﬁ
belicf that the statutory grant of authority
tothe'disﬁictt.olevyandmﬂeaadireet
mnualmxﬁopwoﬁthebondsminneon-
stitutional He also believed that, ; if he

tubonality of the act was ultiy

deetmed correct, Ud at p 317, 5 P24
585.) Underfhnse.ﬁlmm-theSn-
pmmecomtheld.“[ﬂgmmemh-ov@.
qmndentnmmmﬁhnyamgﬂm
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duties and perhaps the Eabilities of the
" In Boyd, a taxpayer sued a city cantrol-
l&benidnpaymtafeerhinwagesto

Bnphyeesnfthemnnidpﬂrﬂway,dﬁn-'

mthwhedbythedty’swmm {Boyd.
swpra, 22 Cal2d at p. 693, 140 P.2d 666)
Due hofhependmcyofthntadlon,the
enntmﬂermﬁmedtoappnivetheraﬂway
emplomes'w:geclmm."l‘hemymdits
ppbﬁcﬁﬁﬁﬁestimion'mughtawﬁtdf

- mandaté to compel the eintroller to malke

the-wni_wverxyjlsﬁciable,mtjnstamnu-
give suit filed to determine a point of law
m-wrnettletherigirlsotahwnt-ﬂﬂrdpar-
ties. The court held the controller “would
be acting in violation of his publie duty if
he asuthorfzed payment of claims that in-
voived an illegal expenditire - of ‘public
fands.” (Jd ot . 694, 140 P:2d-666.) - His
ability to approve  the wage payment
claimg depended upon the validity of the
and resolution of that question - reguired
case. Becanse the taxpayer’s action chal
lenged't.hemnholler'sﬂghtfnmethe
Payments, a real contruversy was found to
exist with regard to his duties. (bid)

Countyy Local om 4 o 1
Guardino (1995) 11 Caldth 220, 228 45
Cal Rptr2d 207, 902 P24 225 [bonds could
not issge beesuse auditor-controller re-
ﬁlsedtoaigntheln];*ﬁtyd'LmBMu
Mansell (1970) 3 Cat3d 462; 477, 91 Cal
Rptr. 23, 476 P.2d 423 [city smed city man..
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the city’s shility to perform contractual

agreements with third parties]) Neither
action woa brought aolely for the abstract
purpose of determining whether-the bonds
or contracts were valid. Rather, they
were instituted to prove the bonds or

mmmm&q

should issue and/or be enforced ™. By eon- -

mthetemdanegaumsof&nulﬁm-
Gi's complaint do not contend. that the

Inmahvemvahd, the complaint seeks only

13. hﬂlemmcauofhﬁywv City &
County of San Francisco (2004) 33 Cal.éth
1055, 17 CalRper.3d 225, 95 P.3d 459, the
.&mee(.‘.untmudextquuchr‘ﬂntvah-

,«dation -actious,. in which cowts have found
that a local executive public official may re-
fusetocomplywﬂhammmdsuumy

mot present heve.  Discussing a series of pob-
1€ finance actions, the Court noted the public
oﬂicialsmvol\-edmthmemmper
mitted 10 refese o perform their stamory
- fiuties when they had doubts about the vahidi-
tyofanundn-lymgbnnd.mmnrpnh&:
aq:endmne,nndthaebymmwmm
judicial actions, only where (1} the public
-official’s- nefusal o pecform his -or her duty
ensured that a mechanism was avadlable for
obtaining a timely judicial determination of
the’ validity of the bond or coutract, etc.~—a
determination often essential to the bond's
macketability, A coniracting party’s willing-
_mm&rmund:ruscontrmt,ormpm-
vent an irteparable loss of public fundy; and
(2) the public official himsalf or herself fre-
quently faced personal lability. * (Jd at pp.
10561097, and fu. 23, 17 Cal.npu-.sdzz5.95
P.3d459)

1% l’l:eﬁtychrknlsordmhmﬂyun%
velopment Agency v. City of Berkeley (1978) 80
CalApp 3d_ 158, 143 CalRptr. 633, a case
wh:chnmappos:u There, Berkeley and the
'm’skadewekmwmwadopteda
-redeveloginent plan  prohibiting  residentia]
bousiing it an industrial zone. After lobbying
unsuccessfully to save homes within the area,
a residents’ group sponsored an imitiative to-
wardthntend.whu:hdlemw
Ud at'pp. 162163, 143 Cal.Rptr. 631,) After

126 Cal.AppAth 68

2 determination regarding i#s validity.
Moreover, unifle the cases on which Santa
Monica and the Clerk rely, the Clerk’s
personal belief yegarding the Initiative's
unconstitutionality, however 'genuiné, has
no bearing on its enforeement, and she has
not taken any aet t0 prevent or obetrict

the city’s ability to implement the Initis-
tive ¥

ot itating judicial int _

the clection, BRA sucd Berkeley for declarato-
cerned whether the subject of the initiative
mhﬁdnﬁwmﬂﬁuunpmpu'menfthe
initiative process, or an cxercise of the BRA's
administrative powers which were not subject
to refercndum. {id at pp. 167-169, 143 Cal.
Rptr. 633)° The residents intervensd % de-
fend the initiative. Shortly thereafter. thie
BRA ceased to exist and s powers re-vested
mthecnymuncﬂ.ﬂd.atpp.lﬂ—l“ 143
CalRpir. 633.) The residents asserted the
case was not justiciable and should be dis-
missed because. the merger of Berkeley and
_BRA aligned their. interests and eliminated
any troe legal controversy between them

The coupt rejectéd that contention. Am actual

" contioversy was found to éxist because the
residents intervensd while BRA was stlf “mm
actunl and legal party to the action with inter-
est [sic ] adverse 1o those of the Ctty of Berke-
ley.” (4 at’p. 165, 143 CalRptr. 633) In
addition, mlike this action. the initiative in
Mww Cztyq"Berhley:m—
sigmﬁcantdﬁnnaﬂ

at p. 164, 143 CalRpar. 633)

. smnumaﬁhcuychtahow
us to_find the existence of o justiciable vali-
'dammhsdmdmmatyofm

bank,” supre, 113 CalApp.dth 465, 6 Cal
Rptr.3d 367, mwlud:mrmminlhem—

gree of adversity in an otherwise “fricndly
=at” (Id at pp. 481482, 6 Cal.Rpnzr.3d
387) Mm&&emo{ﬂ:ﬂ
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ng itz validity:
i on whirh Santa
aly, the Clerk’s
the Initintive'’s
er genmine, has
ent, and she hag
rent or obstruet

aaeﬁtanoaebna]
Sieial int
iwmnnonthe

z]eyfordec.laram—
The dispute con-
t of the initiative
proper use of the
rcise of the BRA's
b were not subject
167-169, 143 Cal
intervened o de-
ly thereafter, the
powers re-vested
pp. 164-166, 143
ents asseried the
ud should be dis-
- of Berkeley and
s and eluninated
¢ between them.
mtion., An actual
exist hecause the
IRA was still “an
action with inter-
the City of Berke-
aLRptr. 633.) In
, the initiative in
'y of Berkeley itn-
¢ ohligations on
mits to all non-
wental impact re-
loyment opporte-
Its to voters. (id
L] .
y Clerk also urge
a justiciable wali-
a in City of Bwr-
4th 465, 6 Cal
'enhonmd:eac-

merits of would leave thig epurt in the rale
ofmmgannnpropuradm-yophﬂmm
a case involying 2 emtnved dmpute in
whch“therexsvmaliwdﬁymeputy
mnmmmwmm)
Weagreew:thli'l'CR.“Pa-mxthngiheva-
hdﬂyofammdmhmvetobe
determinied in'a lawsuit in ‘which both par-
ties and théir attorneys not ‘only believe,
bat have'affirmatively stated in pricr judi-
aalpmoceedings,thatthemeamsm-
msﬁtuhomalmh&ammkety ? ‘one of
themmtpaaouaﬁghtadowdmom
WWHMBM&&:.
Inc v City of Livermoré:(1976) 18 Cal3d
582, 501, 136 Cal.Rptr. 41, 567 P2d 473)
ﬂ:emdmalm"'l‘lvsme,ﬁladhy
Santa Monica te seeure a lepal determina-
tion or to settle-the rights'f absent third
parties, ‘is precisely the type of case the
entertained.” {(Golden Guode, supra, 214
Cal at . 316,5P.2d585,Boydmpm,%
CalZdatp.ﬁBi,HﬂP.ﬁdﬂi&) : ;

C. Anathmmmushaableachon
may not be’ entertained simply be-
causentmvdmmafpnbhc
. concern.

[12] Exﬂ!uﬂyackmwledgmgthelong-

Mg;n'lndplematwurwtyplwllywﬂl

deed.ﬁketbereﬁnﬂd!hnmﬂdsufopvm
_ Ageney.w. City-of Berkeley, bt unlike the Ini-
. tptive here, the initiative jgvalved in-City of
Burbank imposed significant”

on the city itsclf. The court foumd that if
'Bwbmkmhwdthemmandmﬁmdw
',.‘fssm'-petmlsfnrpmpnwtl

tionally infirm,. refused to implement the ini-
tiative, 1t would have: been sued—as it was—
. by the inigative’s proponents. . (fd. at p. 481,
. 6.Cal .Rptr.3d 367.) ‘ Unlike this case in which
Santa Monica has only the mipimal obligation

CITY. OF  SANTA. MONICA v. STEWART 93
Ot s 24 Col Rptr3d T2 (ColApp. 2 Dist. 2005) -

nob address issucs nnnesessary to the dis-
position- of an appeal; -Santa. Monica and
the City Clerk nevertheless urge us-to
resolve the issue of the constiutionnlity of
the Initiative because of its public import.
Wédﬂchnetndow. B "

Wenmymtdmegardthelnng-gtmdmg
prineciple that, even in cireamstanecee when
mo-'v “ a - m -I liv lml i

California courte adhere. to the even-older,

and:more important, judicial policy against
issuing advisory opinions. “[Nleither we
reot the trial-court can give advisury- opin-
ions or resolve disputes over matters
-which involve parties net before us even if
the parties are united ‘in their desire to
claims whith the parties have no standing
to asgert.” (Km_lnl’hddddphml’ms-
byterian Churck v. California Presbylery
m}WCﬂ.AppAtklm 1081, 92 Cal.
Rptr2d 275) This policy is driven largely
byareeogmhunﬂntwmlauemable
mpm'!ymadjudlcabemwhenmly
hyputhehmlfac(xmmvolved." {See Pa-
aﬁcLepalFoundatwum%Calﬁd
atp.l'TO ISBC'al.RpIr 104,655]?.2[130&)
Thatveryeomernensixhere. As the
u-nlmurtemeeﬂyfmmd “thema'efaet
ﬂxatﬂxesub;eetmaﬁzrofﬂwlniﬁaﬁm

’ mnohfypmspechvemsnfdnlnlhn
" tive's terms; Burbark had 'standing becanse
ifs own numerous rights and obligations as a
city were adversely affected: by implementa-
tion of the ballot measure The cases are also
distinct from one another in that the interve.
: nnrmduyaf&nﬁmt willmglyagreedln
s the moezits. “Here, FICR intor-
vemdsddyfordxepmpmeofseehngdb-
-’mmldfamnjmmble.mdugmbboonu—

mm

18, . '[Gashghﬁyleuerm,thepohcyaho
_recognines that partics secking advisory opin-
procees for thetr own purposes. (See Fiske,
~supra, 200 (‘al.:\pp.Bd 1243, 246 Cnl.Rplr
. 552)
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mmmm[mlo{gemﬂnepuhhc
concern does not obviate the need for-a
shuwmgdbuthmdmgind:_rme-

We remgzme ﬂse eunshhmoml qnes-
twmponedbysmuomnndthecnw
Olerk undoubtedly are of significant inter-
est andcontinwing public import. As both
the City and its Clerk point out, signifieant
some point, be addressed on their metits:
siitotional questions as whether, a5 the
Clerk- contends, the, Tpitiative is invalid
becanse. it discriminates in favor of those
wha appose specified city projects, even.if
theydoaoforaeli-lnmbedqroompeh—

spet:tmnsmuripuonsagamat&onewho
ryecsive certain public benefits, bat imper-
missibly sweeping with regard tp its alleg-
eﬂyovuhrmﬂbansonmnﬂihmonsand
employment. Sh'nna‘pubhcpohcyand
pubhehtﬂestpﬂnupl&ﬂeatwe.m-
sneswlnehmofgrmtmmttoﬂm
puhastnthehtagatmnandthepuhheat
large. 'That is not enough. [t is wholly
mappmprmﬁabmnlve&meaMm-
sneemﬂleabseneeofendeucereganhng
the existemce of an actusl controversy or
the ripening seeds of ove. Courts are not
freetorenderadvmyomﬁmmgmﬂmg
contryversies which -the parties fear -will
mbutwhchdonoimsmﬂymst

16 Asncma. SLAPP uthcaqm;ymfor
mmgchwmhsmtpnbhcpmmm
{Naveltier v. Slerten (2002) 29 Caldth 82, 85,
124 Cal Rpir.2d 530, 52P.3cl703 Wmﬂw))

17. Under section 425.16 an “act -.mfur-
. theramee’ of & person’s. right. of petition or
free speech is defined as: *'(1) any writtcs or
" oral statement or writing made before alegis-
lative, executive, or jndicial proceeding, .or

" . any-other official procecding’ authorized- by

taw: (2) sny written or oral statement or

126 CalApp.dth 0
‘PASADRNA ACTION ~ -
A The miti-SLAPP Motion.
Atmneinﬂmpurttmcﬂhemm]idnﬁ—
edappealsmwhetharthetmluouna'red
mdenymgli'l‘GRaannSLAPPmouon.“
{Code Ciy, Proe., § 425.16 (heveafter sec-
mmﬁorthe“nnh-SLAPPsmtE"))
aanLAPPstmﬁBthheIeg-
Msmtombmerﬂesﬂ“hﬁ
smtshronghtpumm'ﬂthehmmnhd
exexcize of the constitutignal rights of Tree-
domofspeq:handpmfortheredlms
of grievances.” (imﬁ,snbd.(a)) To
mwmmmm
that & “cause of action against s person
mgﬁunmactmfﬂmtpmm
ﬁrthermmeo‘f_htheparson’s;@tofpeh-
tion -or .free. speoch. under. the United
States or California. Constitution. in- con-
nectnmw:thapuhﬁcmueahaﬂbemb]ect
toaspeualmommsh'ike,unlmﬂ:e
coirt determines that the plaiutiff has es-
tublished that there i5 a probability that
the plaintiff will' prevai on- the . claim.”
(§ %Jﬁmbd.(b)(i).)“ -
[13-14] 'Ihetnaleonrtmrpqmredm
mgagematwo-sbepmwmmlvean
anti-SLAPP motion. “First, the coprt de-
udeswheﬂte:thedefeﬂdﬂthasmadea
tireshold shni“ﬁng that the -challenged
caueofachonmoneaﬁsing&mnmwct-
ed activity, The moving defendant’e bur-
den is-to demenstrate that the act or acts

of ‘which the plaintiff coinplains were taken
ﬁn‘ﬂm‘ne‘dftheidefendmt]’snghtof

__wrnmg made m mnnectioam'h an issoe
. pnder msﬂu-nuqormncwbyahm
mumor;udmalboﬂy or any other, offi-
cial proceeding athorized by law; (3}.any
_written or oral statement or writing made in a
pimoyenmpubﬂcoralmﬂicﬁmumin
connection with:an. issue of public inerest;
(4)otanynﬂmtmductm[mﬁmnoetfd:e
mo{themﬁmmnﬂngmofpmcn

mxb]:c interiest.” (§ 425.16, subd. (e}.)
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tion.

of the consolidat-
trial eourt erred
3LAPP motion.*
6 (hereafter sec-
LAPP statute”).)
b meritless. “law-
aa] rights of free-
n for the redress
. subd. (@)) To
statute provides
againgt 8 person
‘ that person in
y's right: of peti-
der the United
gtitution in- con-
2 shall be subject
trike, unless the
 plaintiff has es-

1 by law; (3).any
¢ writing made in 8
- » public forum in
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States or California Constibation in- eon-
nection with a public issve,’ as.defined in
the _statute, . (§.426.16, subd.: @®X1).y
(Bquilon Entprprises p. Conswsmer Couse,
Inc. (2002) 29 -Caldth 53, 67, 124 Cal.
Rptr.2d 507, 52 B.3d 685 (Equilon ).) Sec-
and, if “the spurt finds sach a showing has
plaintiff haq,dqmmmd a prohability of

ing party, bears the burden on the first
jssue; the responding party on the seeond.
9 CalAppath 141, 151, 106 Cal

1) 89
Rptr2d 843 (Shakhter)) “Oxly a cause of
sction that satiafies both prongs of the
protected speech or petitioning and lacks
to being stricken under the statute”
(Novellier, supra, 29 Cal4th at . 89, 124
CalRptr2d 530, 52 P34 708, italica omit-
ted) The trial court’s rulings on both
Wines are reviewed de novo. (Kofima
Engineering & Construction, Inc. . City
of Los Angeles (2002) 96 CalApp. dth 921,
928, 116 Cal.Rptr.2d 187) ;

1. The acts which Jed io filing the
... FTCR's .protected First: Amend-
mmiﬁu o b

1151 The threshold issue in ruling. on
an anti-SLAPP motion ‘e whether. “the
challenged-smise of @etion is-one arising
29 Caldth-at . 67, 124 CalRpix 2d 507, 52
P3¢ 636) The irial court agreed with

Rather, _the..goal -was only to obtain a
jnduisldetm‘mmnthattheutymmt

CITY OF.SANTA MONICA. v. STEWART 95
Clax s34 Coliiphr3d 72 (CalApp. 2 Diet- 2008)

required to parform any of the ministerial
{15,171 The trial court misconstived
the: law.  In Jarrow Formulas, Inc o
LaMarche (2008) 31 Caldth 728, 3 Cal
Rptr3d 636, 74 P34 787, the Stipreme

Conet relierated the controlling principles:

“Tn Brigys . Bdow Cowncil for Hope and
Opportanity (1999) 19 Caldth 1106, ‘81
Cal Riptr:2d 471, 989 P24 564 . .. (Brigpe),
prong ‘of settion 426,16, we held on’ the
basis of the statute’s pliin language thet a
l n l I_.n‘ i ‘ il_ﬂ]._' m l i’ a
cause 'of action srising from a statement or
mide¥ considerdtion in % legally’ aiithorized
demonstrate that the stattment or writing

concertia’ an issue of public sigpificance.

(Briggs, sapre,-at p. 1109, 81 Gal Rptr2d
471, 969 P2d 564.). Andina trio of opin-
ionsismed[inm,weheld’ﬂlatthephin

the statote (Navellier, [supra,] 29 Caldth
[t pp. 89-965, 124 Cal Rptr.2d 530, 62 P34
708D): . . réjecting propesals that we judi=

p. 58, 124 CalRptr2d 507, 52 P34 686) or
actuelly had that effect (City -of Cotati v
Cashman (2002)- 29: Cabith 6%, 75, 124
CslRptr2d 519, 52 P34 696:... [Cota-
#1)° (Jarrow Formulas, Inc 2. ‘La-
Marche, suprg, 31 Caldth at pp.-733-734,
8 Cal Rpér.3d 636, 74 P34 787.) ‘The trial
conrt, misjakenly relied on the abeence of
evidenee ;that Pasadena -meant to. chill
FTCRs exercise of its First Amendment
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dgim:lathemundfordmmgﬁ)eanh-
SLAPP miotion. :
Ragudlessoﬁhenmkenmﬁomlefm
the trial eourt’s ruling, we' must exercise
onr independent review {0 determine
whether the ruling was correct. We must
determine whether Pagadens's cross-action

~ againet FTCR arose out of FTCR’s actions

ip fortherance of the right of free speech
or petition, (Navellier, supra, 29 Caldth.
at pp..89-95, 124 Cal.Rptr2d 530, 52 P.3d
T08.) : Conceding *ftThere is no easy an-
swer to that question,” Pasadena asserts
that two “acis” lod it to file ifs; cross-
complaint, neither of which was intended
toadvanuea:nypmanghtofﬁ'ee
speachm-pehhonmeonneeuonwitha
publie issue. 'I'hoseaetswm'e: “1). the
approval of the initiative by .the wyters;
md@)&emﬁatavammmbeemng
law.” We conclude otherwise, 3

Tummgﬁrsttothelsl:@m'pmnt,l?asa—
dena’s cross-action against FTCR- -could
not have arizen from the “Initiative becom-
ing law.® The Initiative did not become

law until after the croas-action was filed,

and only sfter the trial eowrt found ne
merit in Pasadena’s sssertion it hud. “no
duty to take any of the aetions sat forth in

Government Code :section 34460 with re- -

spect to the |fluitiativel.” - FICR is cor-
rect. “[TThe grawamen of: [Pasadena’s]
&'oea—comlﬂmntmarequestforamch—
cial ~declarution that [Pasadens] had no

&ty to perform’ precisely thése acte that

Were TeCessary: in. ovder for the Oaks Ini-
Hative to become lose ' The First Amended
&mmphmmmwmﬂm
Oaks Initiative frons becoming law; it did
not “arise from’ themihauvemmreb&
coming law.”
Seuond.emnxfweagrwdfhatthenct
whmhledtotheﬂﬂngofﬁemmm
plaint againgt FTCR was' the voters’ ap-
proval of the FTCR-sponsored Initiative,
that'approval would represent, among oth-

the constitntional right'of petifichh or the
constitutionzl right of frée speech in con-
ned:omwﬁhapubﬁcmm-anmof
public interest.” (§ 425.16; subdf ()4
see also id, subd. (e)2) [covered acts ih-
clude statements made in ‘connection with
anmem:darmﬂeraﬁmhya]egmh-
hve‘bodyorutberlegaﬂyauthm-medlxo-
ceedingl) Advocacy for an Tnitiative and
adoption of the measare ave, ‘Without ques-
tion, 3 fundaments! exercise of the First
Amendment right to petition, * “Courts
havelmgmoteebedﬂaenghttopehﬂonaa
an essential attribute of govarning. {cita-
hon.]'l'heCahfmmConshhmondedm
that ‘peple have the right to”. . peht:on‘
gmemmentfwredmszofgﬁmneea _
[citation] That right in California is,
meum,vﬂaltoahamcmmthe
state’s constitutional scheme—direct initi-
auonofdmngabytbem:-yﬂimugh
initistive, referendum, snd recall.” (Rob-
muﬁmmd&boppuwﬂ'mbr(l%)
BC&IBdBBﬂWIEﬂCaLRptrBﬂW
P2d 341)

[18]1 The allegations of - the fiist
sanended cross-complaint asserted against
FTCR reveal that Pasadena’s eross-action
was based an FTER' interveiition in the
undertaken by FTCR in fartherance of its
congtitutinmal rights of free speesh.and pe-
tition. After. detailing the-background.of
FTCR’s joinder of Amy’s effort to-compel
the city to performyits post-election. duties,
Pasadena’s cross-complaint alleges: -

‘now -exists betweeti - cross-coriplainants

and- FTCR with' respect to- the “legal

rights and duties of the mayor and -Clty

‘Clerk. FTCR contends in its. Complaint
" in Infervention that the Mayor and City

Clerk must perform thé dutisd set forth

F’.l'CR’s eonstitutio
ﬁl;ng Ltigation.”,

Caldth at p. 1115, .
P.2d564.) They a
men of Pasadena’
FTCR was not the
Imtahve,butthed

refumal to comply 1

34460 and
duties™ under that
thrust of the actior
then “at issue” bet
duty to perform the
imposed by section

velevant, the econstit
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stic exerdse of

! engagement 'in
of the exercise of

o petitién or the

@& speech in con-
uenranmsueof
Jﬁ;‘mbd- (eX4);
{wveredactsm-
neonnechonwn'h
$idiby a legisla-
y ‘tiuthorized pro-
an ‘Initistive and
ave;, ‘Without gques-
useofthan-st
-‘ehtﬁon. Gmn'lx
lghttopetnonas
govérning. _[eita-
\atitition” declares

ht to*. pe'htion-

rfgrievhncps
n Gahformu m,
pmeexsmthe
ema-—iﬂrectmm-
citizenry through
W recall” {(Rob-
maccnter(lm)
al Rpir. 854, 592

$ of the first
. asserted against
ena’s. croas-action
terveittion in the
litigation; an act
furtherance of its
ee speech. and pe-
be ‘background. of
; effart to-compel
st-election- duties,
ot alleges: -
gy haswarisén. and
ross-fomplainants
woct -to: the “legal
é mayor' aind City
§ in its Compluint
@ Mayve and City

(ITY OF SANTA MONICA v. STEWART 9%

126 Cal.App#th .74

in Government Code section - 34460.
. Cross-complainants dispute that. conben-
honandmntendﬂmtnmﬂ:erﬂmum

por the City Clerk has any duty: to

mmp!ywﬂtheprmmmof(}m
mentGudesechonm and have-fiot

yet complied’ with those prowisions, be-
wmethalmhaﬁvetowhnhﬂnsem

‘gions would otherwise apply is uneonsti-

hma}m&oﬂ:miﬂegﬂonm

. face__.."

Snnilarly ‘in° oppoemon to f.he anti-
SLAPP motion, Pasadena insisted FTCR
had been snéd and wes a proper defendunt
in the cross-action precisely e

_jgyhecanse
~ FTCR chose to intarvene and demsnd that -

Pasadens. certify the Inftative: S
"F"I‘Cklsapmpa-partym-defm-

gpongor of the isitiative, voluniarily in-
tervenad in this lawsnit and has joined
petitioner’s request that the Coirt-order
certain actions which would trigger op-
mdﬂ:emmm It is remarka-
hlethatl"l'CRsawutunmtbemedu
the sponsor of the initiative after it has
ﬁbdamhwuasawtm
_mmmmmmm
These ststements indicate Pasadens’s
Wmmm&m"
F'ICR’seanmﬁmﬂlymuteeted-act“d
filing Jtigation”. (Briggs supre, 19
Caldth at p. 1115, 81 CalRpiz.2d 471, 969
P2d 564) They also indicate the grava-
men of  Pasadena’s cross-action againet
F‘I‘(}Rmmtthemshhﬂmnlhlydthe
Imtutve,butthedmpntem?asadma’s
refusal to comply with Government Code
section 34460 and its “legal rights and
duties” under that statute. - The principal
throst of the action, and the only matier
then “at issue” between FTCR and Pasa-
dena, was the: dispuie, over Pasadena’s
tmposed by section 34460. Tu the extent
relevant, the constitutionafity of the Initin-

Chie s 24 CalRptr3d 72 (CalApp- 2 Tist. 200%)

tive was an isgue only ss support for Pasa-
m;mmmmmml-
wyof&elmhmwmtedmobhgm
ander the Government. Code. Indeed, both
Amy and FTCR correctly asserted—-and
ﬂmmalcomtm-recﬂyagmed—-thﬁ-the
amhhmmahtydthelmhdivemmel-
evant to the Pssadena officials’ duty to
perform certain ministerial dutles under.
section 34460, .(See Kevelin v Jordan
GM&CM&.SS,HC:LRW 169,

'&BPMW[MMSWM

statrates impose on the Secretary of State
the elesr ministarial duty o certify an
“[t]hey do not empower him to refuse to do
80 with respect to any particulsr measure
on the ground that the messure is fuval-
i} Martinez u Board of Supervisors
(1972) 23 CalApp3d 679, 684, 100 Cal
Rptr. 334 [“It ia well settled thaf manda-
mus will not be issued to prevent.the
official recordation of the vote of the peo-
plemdm-thmrmervedlegmhﬂvepower
regardless of the apparent mconstitution-
ality of the measure, if any."}; Interna-
tional Assn. #‘Fwsﬁghﬂmuquf
Oakland (1985) 174 CalApp.3d 687,600~
691, & fu. 3, 220 CalRpix. 256[cmcluding

an initistive measure’s unconatitutionality
msy sppear, it would be sn.intolersble
interference with the people’s . reserved
lemslmvepmmprevmtﬂ\eommﬂ
recordation of their vote on such a.proposi-
tign by the Secretary of State™)) .

“In the anti-SLAPP context, the critical
gmnwhethertheplamﬂsmseof
action itself was dased on an act in fur-
theraneeofthedetendmt'srightofpet:-
tion or free.speech. {Citwtions.]” (Cotati,
supra, 29 Caldth at p. 78, 124 CalRptr2d
519, 52 P.3d 695; see also Samta Momics

- Remt Contyol Board v Pearl Streeh;, LLC -




(mos)msa.uppmm;malssm
Rptr.2d 993.) Applying the test to thié
me,wmndudetlutﬂ‘ﬂﬂ’aadswﬁh
vﬂmh Pasadena takes-isspe “falll ]
thhmﬂ:ephmkmgnageofthe
anti SLAPP gtatute” (Navellier, supra,’
mm@ua%mwmsso,
P3d.703.) - Pasadens’s pleadings make it
clear: FTCR was sued beesuse it had the
tem:tytoﬂcacomplmnbm-mvenbm
to force Paszdena to put the Initistive into
eﬂeet,andbeuusextspommedthelnﬂn—
memd:umdﬂamshmtmnahtyan
dmﬁmmmm
Pasadens's ‘first amended tross-complaint
is u SLAPP and was properly subject to a
special motion to strike imder section
425.16. 'lhehialomnt’soondusionhﬂle
ntrarymmenm

[lB]”Themqmry hawever does not
end here.  Once the moving party demon-
protected activity, the burden shifts to the
responding party to show a probability &

will prevall ‘on the merits.  (Eqiilon, su-

pra, 29 Caldth at p. 67, 124 CalRptr2d
507,52 P.3d 685; Shokhter, supra, 89 Cal:
AppAth =t p. 161, 106 CalRpir2d 843)
Concluding FTCR’s motion foundered on
the first prong of the anti-SLAPP test, the
ton. We must do so and, for reasons
Jdiscussed -below, conclnde Pasadens could
ot have inade such a-showing. :

2. ‘Pasadens did not and could mot

demonstrate a probability of suc-
Nobwithstanding the trial ccurt’s error
'wﬂhmpeettothnﬁmtpmgdﬂlemh-
SLAPP test, Pasadena. insists the order
denying FTCR's motion to strike’ must be
affiriviéd becanse Pasadena not only dem-
opsirdted a probability of soccess on tha
merits- of it elaim, it actuslly: prevailed.

ﬂmhﬂmmtwhm:tmlednnthem-
SLAPP motion. Rather; as Pasadena al-
legred, the principal controversy in - the
croes-action for declaratory relief mvolved
mwmmmmww
theutymsmmiyreqm-edtopu-
formmtﬁnpostelechcnmmtamltash
toeﬁeehmteﬂxelmhﬂve. Speuﬁcally

" wAn actual controversy has arisen and
mmmmmphmmﬁ
and FTCR with respect to the legal
nghlxnndduhesofthemgyorandﬂse
City Clerk. FTCR contends in jts Com-
plmtmlntervmhmthatthemynr
'andCltyGla‘kmnatpethhedlmes
‘et forth in Government® Code section
84460, Cross-complainants dispute that
"wuwenhonandemﬂthstnuﬂmrthe
“‘Mayor nor |uthe City Clerk bas any
dntyba-eonwmththeprwhomnf
Government Code section - 34460, and
haveimyateemphedmtﬁthosem

mm,beumethelmumetnwhldi'

those provisions would otherwise apply
_':summmmhmaluﬂothmiﬂegal
onltsface

[20] Paﬂdenasoughtajudiualdeda-
ration that the Initiative -was. “uneonstitu-
tionsl or otherwise illegal and unenforcen~
ble” and that it had “no duty 0 take any of
ﬂ:euhanssetforthm&wemmentcode

126 Cal AppAth T7

spction 34460...." "
prevail, and did not

of the claim. . As the.
i is “well-established
the constitulionality -
dfficials must perfo
statutory duties to ce
thitiative election. (£
sipra, 62 Cal2d at p
396 P.2d 585[*“1TThe C
and [state statutes] i
taryofstatemec]&
ﬁleadedlnhtmorl

mensm submi
'ﬂxeydonotempowe
80 ... on the ground
id"}; Martinez. v. B
upm.SSGaLApp»&
‘Rptzr. 834; Internot
Fighters v. City of
-Cal.App-3d at pp. 69

tainly hoped to, and
declaration that the
stitutional, the court
resolve that guestion -
the dispute over the -
with Govermmnent Cod

[211 As to the piw
by FTCR’s motien to
adena was obligated
tive—a long and we
cases, led by Keveli
Pausadena eould’ not
theee authorities in ¢
tion for o writ of ma
dena to comply witl

-mﬁmm,arulii

IB Theequﬁnmnnnln
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rests on a mischarac-
gations “of the ‘eross-
of the case, is ncur-

the substence of its
it FTCR is incorrect.
ely prevail below on
nstitutional olaim on
in error we address
. spbstance, of Pasa-
1 ruled on the anti-
wer, as Pasadena al-
controversy in - the
atory relief involved
aent ag to whether
iy -required to. per-
iative. Specifically,

u‘oas-eomplaﬁmnta
spect to the legal
t.tha.yorandthe
olitends in its Gom-
wi that'the Mayor
‘perfirm the duties
ment’ Code section’
\inaite dispube thiat
ity Clerk has any
t the provisions of
ection 34480, and
& with those provi-
‘nitiative to which
ldoﬂ:ermseapﬂly

majudmaldecla-
@ was “nuneonstity-
al and unenforega~
Tuty to take any of
Government Code

CITY -OF SANTA MOMICA v. STEWART 9
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spction 34480. . ’“Paﬂdenawnidnot

pmvai],anddldnotpuwﬁl,onthe
oft:heelmm. Asg the trial court recoguized,
mwell-mhhahedthat.mpwﬁved

initistive election: (See Kevelin v. Jordus,
wm(‘ﬂcalzdatp.&,u(}ﬂ.ltpu' 169,
306 P24 585[“{TThe California Constitition
and[stmeshtut&]mpnsemtheSm
taryofswtemedmmnnsbenaldntym
ﬁleadeeluaﬂonorstat@mmtofthevobe
6h, ‘measures . submitted to the people
Thaydomtmnpmlﬁmbomfunetodo
50 ... on the ground the measure is inval-
ld"], Mmummdof&menmn,
wpm,%ﬂal.AppMatp.ﬁS& 100 Cal
Rptr. 334; Inmiornational .Assn. of -Fire
Fighters v. Cily of Ocklond, supra, 174
Ca].Apdeatpp.Mmdﬁ:.&M
Cal.RBptr. 256.) Thus, while Pasadena cer-
tainly hoped to, and later did, obtain.a
declaration that the Inmitiative was uncon-
resolve that question in;order to adjudieate
the dispute over the city's duty to comply
withGovammthodaaeehonm

far} Asboﬂ:leplvohlmattm'addmed
by FTCR’s motion to strike—whether Pas-
adenawasohhgamdtocu'lzfythehnha
hve-alongandwell—esmbhshedhneot
cases, led by Kevelin, demonstrate that
Pasadena could not and did not prevail.
Indeed,t.hemaleourtspeuﬁenllrrelwdnn
these authorities in granting Amy's pet-
honforaw:tofmmdaﬁewﬂmmg?ssa—
dena to eomplymth Government . Code
sechonSd-iﬁD,am]mgthh which Pasa-

18. The constinstionnlity of the Inisiative was a

pzedlmempomdtheulhmﬂ.lﬁ
declargtion that the city had oo

saught—a
dmymoemt‘ydn{nmauve,

19, Inaxppmofmugimemﬂ:unmmn
ble controversy cxisted, Pasadena incorrectly

Chess 24 CalRptr3d 72 (CalApp 2 Diec. 2008)

pmailontheprmpalchnnrmedmm
cross-complaint, and FTCR'’s anti-SLAPP
mohonshmﬂdhaveheenymted.

3. Pmdammﬁmtmﬂmthe
merits because there was no justi-
ciable controversy at issue at the
time the andi-SLAPP mwiion was
heard and ruled upon.

Even if we indulge Pasadena’s argument
thet its constitntional challenge to the Ini-
tiative was independent of the claim relat-
ed to its duty to comply with Government
Code section 34460, we would still conciude
that Pasadena had not shown a probability
of soccess op the merits becanse the con-
shhmonaldmmwaswtnpeforjudh:hl
raview.

[ﬂ]_lnFnﬂ.Puadmas eonshtuhnml
chaﬂmgempremmmthstﬂlemty

ﬁmnaddreamnganadual,mnemtejlmﬂu-
able sontroversy. - Under the rule of Kevs-
lin v Jordan and its progeny, respect for
the doctrine of separation of powers and
concern for the electorate’s constitutionally:
reserved finitiative power does not permit
eomtstna@xduteﬂleeommahtyof
a ballot méasore sfter the measure has
beanadopbedhyﬂ:evubm-s.mtbeforeit
has become effective (Kevelin v Jor-

'dmmszcwatp.as,ucampu-

169, 396 P2d 585.)

Seeond,Pmdmmuldmthavedan
onetrated a probability of prevailing on the
substance of its cross-aetion against
F'I‘CR.,bemnethatacmnmnotnpe

m:haxﬂwmumhadbemmem
For over two weeks when the anti-SLAPP mo-
tion was denied. The motion o stikic was
denied at the cooclusion of the bearing cu
May 31, 2002, llthmdlthsfomalotdartku
nyingthatmomnwmmtmgnedmﬁlm

T
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when the cross-action wes filed .or when
the anti-SLAPP motion was. heard - AL
that time, Pasadena’s constitutional claims
myone."lndetermnnngwhethﬂ'amn»
twu'syis—ripe.weuae?amprmged
test: (1) whether the dispute is sufficiently
concrete to make declatatory relief appro-
priate; and (2) whether the withholding of
»judicial,msidemﬁpnwillresuhinahaxd-
ship to the parties.” (Farm, Sanciuary,
Ine., supro, 63 Cal.App.4th at p. 502, T4
Cal.Rptr.2d 75.), Pasadena’s insufficiently

_hl‘amdena'amsmﬂmfaﬂsthe
second prong of the ripeness test. The
Eldio of § consideration im-
posed no hardship on Pasadena.’ Because
the Initiative had hot yet been iniplement-
ed, no potential campaign contributor or
public official had complzined or had been
the measure or risking penalties or prose-
cution for failing to do so. Where 2 legisla-

21, 2002; thelniﬁsl;imgmk;ﬂ'a:tm}m 6,

0. Pasadena’s reliance on Cafifornia Water &
Telephone' Co. and Farm Sanciuary, Inc., to
suppnrtitsassaﬂmda:mwasstﬁciemly
ripe, is misplaced. In contrast 10 this Initia-
.ve, the messurcs challeoged in thosc cases
were already in effect, and their potential
penaliies enforceable, when the litigation was
Hled, (Califortia Waier & Telephone Co., si-
pra, 253 CalApp2d at ‘pp. 22 26, 61 Cab
- Rpr. 618; Farm Sanctuary, Inc., supra, 63
CilApp4th a2t pp. 502-504, 74 CalRptr.2d
753

Morcover, unlike Farm Sanctuary. Inc., in
which the fiatended beneficiaries of the iaw
‘(Fairgp animals) would suffer needlessly ‘with-

lief is not yet ripe. (See Longshorsmen's
MuuBoyd{m&‘I'U.S;-m&%-ﬂé
S.Ct. 447, 98 L.Ed 650 ["Determination of
tion in advance of its immediate adverse
éffect in the eontext of a concrete case
function™; Pucific Legal Foundation, su-
pra, 33 Cal3d =t pp. 172-173, 188 Cal
Rptr. 104, 665 P2d 306 [concluding that
case is not safficiently ripe if * plaintifts]
ma of either complying with the guidelines
orﬁakingpenalﬁesﬁurvhﬂaﬁngthem"[ci:
tﬁhon.]“].)(}mrlsmplymasmtrauier
thepal'ﬁssimrwﬂlm‘ise,butwhichdonot

We also reject’ Pasadena’s eontention
that its eross-claim, which was ronjustici-
alile when: the ercas-action was filed -and
mdaﬂm-themﬂmrtmledagmmht
and ordered Pasadens to certify the Ini-
tigtive. FTCR is correct. In the coniext
of an anti-SLAPP motion, “it is especally
important-tnviﬂw&moﬁmmstﬁkﬁun—
"torsw]m-maybeaﬂwtedbydﬁslniﬁaﬁve;

can assert their own legal challenge in coust.

. fing fudicial ideratt

{See Wilson, supra. 199 -CalApp.2d ut p. 722,
19 Cal Rptr. 59; see also Sherwyn, sigma, 173
CalApp3d at p. 58, 218 CalRper. 778 ["The
controversy must be ‘one which adits of
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der section 425.16 in light of the facts and
pleadings «as they exist at the time the
motion is filed.”  The anti-SLAPP statute
established a mochaniom which permits
exerciso of Firgt Amendment rights to be
evaluated and resolved. at the earliest
etages of a lawsuit, so that defendants are
not forced needlessly io participate in ex-
pensive and protracted litigation. (Lafay-
smeshme,ImuCkrmucthh-

ing Co. (1995) 37 Cal.AppAth 858, 865, 44

Cal.Rptr.2d 46.) ‘We eannot. sanction Pas-
adena’s. contention, hased entirely on in-
appomteandnnpuwamenm—ﬂnhﬁutma
aathorities, that it cured its unripe, non-
justiciable cross-complaint after the trial
court Tuled vo FTCR’s meritorions anti-
SLAPPmnhon. To do so would under-
mmethepurpoaeofm‘iﬁlﬁ. The
undeﬂymgm,vpurposeisparhm—
hrlyapthere.whemthe;nrmdnﬁmalde-
ﬁed;andpﬂnupalfumoftheparﬂes’dm—
pute—Pasadens’s duty to comply with
seehon&ﬁﬁl)—enstedomlybml’as&
denaremsedwem'ufytﬁe]‘.nmme. In
theﬂnalambm,wemn&udel’amdms
m—mnphmtagathTCmenot
based on an actual concrete controversy,
but was merely an attempt o obtain jygan

_nnprqmrsdvmopnmnmthamnshhz—

tionality of the Initiative, based on 8
hypo’thehedmersywluchmnynm
arige T ' ‘ -

In the end, we eoncinde that, because
FTCR met its burden of demonstrating
that the action filed againet it arese out of
its exercise of protected First Amendment
rights, and because Pasadens -failed :to
demonstrate a probability of success on

21. Ofﬂteﬁvcmtu.whnhmncmdthe(hh
Imhxuve,mlySanFranmsmdnsemtin
challenge the rocasure. According to FICR,
and neither the recond nor our own rescarch
has discinged any evidence to the comtrary,
, the Initiative has been implemented in San

CITY OF SANTA MONICA v. STEWART 101
Clir as 24 CalBptr3d 72 {Cal.App. 2 Dist. 2005)

the merits 6f its Donjusticiable. elsim, the
anti-SLAPP . motion should have been
gmdmdﬂwmﬂonmmmedz ‘

B. ‘l‘he&mmm'y.ludgmtm

L 'meperfeehonofFICRsappeal
from the denial of its anti-SLAPP
motion divested the trial court of
jurisdiction to entertain the suo-
tionformmaryjndgment.

Code of Civil Procedure section 916
states: -“Except a8 provided in [statutes
not implicated here), the perfecting of an
appesl stays proceedings in the trial court

the judgment or order, but the trial eourt
may procsed upon any other matter em-
braced in the action and not affected by
the judgment or order.” (§ 916, sabd, (a).)

[23]1 “The purpose of the rule depriving
the trial court of jurisdiction during the
pending zppeal is to protect the appellate
court’s jurisdiction by preserving the’ sta-
ins-quo until the appeal i decided. The
rule prevents the trial court from render-
ing an appeal futile by altering the appeal-
ed judgment or order by conducting other
proceedings that may affect it. [Cita-
tion.]” (Elsea v Saberi (1992) 4 Cal
App 4th 625; 629, 5 Csl.Rptr.2d 742; Dotwl-
ing v. Zimmerman (2001) 85 Cal.App.4th
1400, 1428, 108 CalRptr2d 174, quoting
Elsec.) “Accordingly, whether a matter is
‘embraced’:in or ‘affected’ by 8 judgment
within the meaning of seetion 916 depends
upon.- whether postjudgment m‘al eourt

Frnn:ueo withoot mmdeut or judu:lal chal-
“lenpe since July 2001.

n 0nroum:hmmlhatﬂmacmnunﬁnpe,
and therefore not justicisble, readers i un-
necessary foir us to address the partise’ argu-

S e
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proceedings oz the particular matter
would have any impact on the ‘effeetive-
pess’ of the appeal. If 8o, the proceedings
are stayed; if not, the proceedings are
permitted.” (Elsea, supro, 4 Cal.AppAth.
at p. 629, 50¢Rpu.zdua)

[ﬂihﬁepuhesdwputewheﬂmrthe
mesmmedm?asadms motion for
summary judgment were “emhraced” or
“gffected” bytheordudeuyingmn.’
anti-SLAPP motion. FTCR argues that
they were and that the trial court exceed-
mary judgment motion while its appeal
retained jurisdiction to entertain the mo-
honbewmetheunda-lyingmenhohts
deduatm-ymhafdmwmmtsmm
“embraced in” or “affected by” the pend-
ing appeal. Pasadena is mistsken. Once
the appeal was perfected, further trial
eourt proceedings were automatically
stayed.

- Pasadena’s argument is premised en the
fact that the trial cowrt addressed oniy the
first prong of the anti-SLAPP-test in deny-
ing PTCR's molion to strike. That reli-
ance is misplaced. FTCR's section 42516
motion sought to strike, as legally insuffi-
cient, the entirety of Pasadena's croes-ac-
tion. 'That whale motion was denied, and
1t:sthntmhng&mnwhmhanappenlm
taken.

Pa;adeuaaargumentﬂmtresfolnﬁnnof
the sppeal from the denial of the “anii-
SLAPP motion is confined to 3 consider-
stion of the precise grounds oii which the
trial court ruled is incorrect as a-matter of

ing denying ‘FTCR'S - special - motioa- to
strike, While the rationale for a ruling
mayheuf‘mterestorevenmatruchve,ltm
afhndamarmltmetofa.ppellatelawthxt,
wﬂhhmxtedemepimmmtamﬂwablehere,
wemwwtheﬁmlmt‘smlmg not, its
rationale. (Rappleyea u Campbell (1994)

126 CalAppdth T3

] Cal4th 975, 980-981, 35 Cal Rptr2d 669,
884 P2d 126; Ahkeroni v. Mazwell (1988}
206 Cﬂ.Apde m, 292, =2 Caprtr
369.) E

[25,26] The - anh-BLAPP hw i de-
ugnedtompedlﬂdmbdlspoeeofmenﬂens
lawsnits based on a defendant’s exercise of
free speech or petition rights. (Dizon 2
Superior Court (1994) 30 CalApp.Ath 783,
741, 36 CalRptr.2d 687) In an effort'to
mmmmmw
menMseeﬁmﬂlﬁmlﬂB&)tomake
ordmsmnhngmdenymganh—SIAPP
motions immediately appesalable, (§ 425.16,
sabd. (j).) Prior to that change, a defen-
“The first is to flle a writ of sppeal, which
is discretionary and ravely granted. The

seeondlstndeﬁendthehwmt If the

defendmtwms,theanh—SLAPPshtubeis
mehmnﬂhshilaﬂhmbeﬂtthedefen—
dant's constitutions]l Fighis.” (Cal. Sen
Com. on Judiciai’y, Rep. on Assem. Bill
No. 1675 (1999-2000 Reg. Sm),p.ﬁ.)'l‘he
unendmenttnsecﬁon&ﬁ.lﬁmﬂedxthe
Legm&ahu‘e’sapmasmtowtomﬂr

" jeqlly stay trial court procéedings. A Sen-

mﬂudnm'y(}omnn&aereportonu
1675, creating the right of sppeal from an
anti-SLAPP order, statés: “This bill would
pmvﬂeﬂmtm_hm&a‘grmbngurdm—
ing a special motion to strike shall be
immedistaly appesiable, and therefore, the
perfecting of the appeal would stay pro-
eeedings in the trial court” (Sen. Com. on
Judiciary, Analysis of Assem. Bill No. 1676
[1999-2000 Reg. Sess.),-as amended May
28, 1999, p. 8, emphasis added; see also
Sen.Bu]esGom.,OE.ofSen.Flmr.Analy
m%ma&ugmabmof&mlﬁﬂl%
1675 [1999—m3eg Sess.], as amended
Quly 12, 1999, p. 8 [relying on Code Civ.
Proc§ 916, and explaining that “the per-
fecting of the appeal [from an order on an

126 CalApp.4th 8
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anh—SIAPPmm]wwldatsymed-
ings in the trial- conrt”}) B oy
Oureumlumthatﬂminalemntm
divested ' of jurisdiction to consider the
merits of Pasadena’s summary judgment
motion cnce .-FTCR flled i3 appeal finds
direct support in :a reeent deecision by Divi-
gion Four, Mattel, Inc. v. Luce, Forward,.
Homilion & Scripps (2002) 99 CalApp.4th
1179, 121 Cal.Rptr.2d 794 (Matiel ). After
an appeal from . the denial of an anti-
SLAPP motion was filed in -2-muadicions:
prosecution action, the trial court set a
tria) date notwithstanding the pending ap-
peal. The sppelate court held that an
appealﬁnmﬂmdenmlotnspecmlnmgn
to strike automatically stays all.trial court.
pmeeedmgsunﬂlenm-ttsufthetmdaiy
mgact:nnpeudmgmsolﬁondtheappeal
Inmrtheqnallyappﬁmbletothmaehon,
the court. explained:
: Hmﬂnehngmgemgmﬁmltwithh
aed:onsmforplrposesofmn'diaam-
_gion is the phrase “‘cpon. the matiers
.emhraced therein or affected thereby.’
'l'hespamalmounntos&ikewm
ed to the only ecause of action asserted
and challenged its legal viahility.
Thatns:lsotheﬁowsunappeal. It

23. Wetakenﬂchlnnﬁoeofpoxﬂmsoﬂhz
lcgislative history .of section 425.16. (See
Evid Code, §§ 452, subd (h). 459, subd. (a)
Schmidt v. Southern Cal. Rapid Transit Dist,
(1993) 14 CalApp.4th 23, 30, 17 CalRptr.2d.
. 340, fn_ 10 ["In a search to discern legislative
mnmappeﬂmmumﬂedmm
judicial notice of the vafious legislative mate-
-,nnls.mdudmgcnmmxmrepmmm
_thcemcmentufutanm"])

24. ﬂcSumewrthnsuanmdmwof
the only published decision to disagree with
.. Mattel on this point.  In Varian Medical Sys-
tames, Inc. v. Dalfino {2003) 113 CalApp.4th
273 (6 CalLRpa.3d 3251 review granted
March 3, 2004, 5121400 J10 Cal Rpir3d 536,
85 P.3d 444), the court held the fling of an
appeal from the denial of ap anti-SLAPP mo-
_ian does not sutomatically smy the cosire
mial court proceeding. (Id at p. 355 and fin.

Ciraa 24 CalRpir3d T2 {CalApp. 2 Dist. 2005)

. follows, that the appeal gmbraces the

moftheappad.mdxtachedmm-

._o!Juriuﬁehonbyngttmgauﬂ date”
(Matiel, swpra, 99 CalAppdth at, p.
1190, 121 CalRpir.2d 794)%

J,Undedﬁplandmeﬂﬁnhngmge
of section 916, Wé conclude the trial court
actedmmsofmmb]ectmnttujurh-
diction by entertaining and . mlmg upon
Pasademsmuﬂonforsmnmlryjndgmmt
whileF'DCR’sappeal&umthedenﬂofm

fected thereby” (Code Civ. Proc., § 916,

subd. (a)) The issue of the validity of

Pasadena’s crogs-action for declaralar’y re-
Tief was embraced within the trial courd’s
aderdenymgFICRsspemlmohouto
strike, Thsl:verymmwasadwmnted
hymeu'laleom:t‘sextmurisdwﬁonalnﬂ-
ing, on_the summary Judgment motion,
whmpmmtberevmed. PR

'_-16) Ingranhngmw thc&upthourt
uﬂemd:hepmmmwrmtoﬁmzth:ir
argument to the issue of whether “an appeal
- from the denial of a special motion to-sirike
.mnder - the amti-SLAPP _statute -(Code Civ.
Proc.,, § 425.16) effect(s] an antomatic stay of
‘the trial court proceedings[]” (188 Cal.

“Appiad- 395, 10 CalRpti. 536) Given the

legslanvepurposemder!ymgad@dams
righi. of immediste appeal under section
ﬁZSlﬁ,mhdwmm(i).weaﬂinpmtheSn—
weﬁeCmm‘mlloonclndeVMwnswrm
_lyaeaded. :

25. Weﬁsﬂmmerﬂm?mhasumt
that FTCR shouid not be permisted. to invoke
mctmnﬂs.lﬁspm'pmofmncklydxmmat
_on ity motion, FTCR “urged”. the trial court
nok 1o #ddress the second prong of the anti-
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104 zfcmmmomusnms 25 CiLapptdh 82
ummmwm their application to the ficts falls within
general” fees. - the range of discretion conferred wnder

Theﬁnalporunnnfﬂwmhdﬂedap-
P@BmmR’smmm
attorneys’ fées under the “private aftorney
general”mﬂndeoiCNﬂPmeedm
section ' 1021.5, based on :obtaiming &
preemptory writ ordering Pasadena to fol-
fill its ministerial obligations, under Gov-
ernment Code section 34460. The trial
dﬂﬂ‘tdﬂm&iﬂmmf&mM]
the grounds thst FTCR's participation in
the writ proceeding had not been “neces-
sary”i:o‘mmeeesaﬁﬂwmome.andthat
F'I‘GR,asspmmnraﬁhe()mmmuve,
had a° dnectmterest in the enforcement
of thé measire, which precinded it from
obtaining & fee award. FTCR insists the
mmmmxwwm
spphadanmemeeneplmdard. We

W3; , ) )
L msmmimlofmm v

[mh Decisio ii ﬂf! . . at.
toimeys' fees are reviewed under an abuse
of didcdtion standard. The trial courts

diséretion “ * “is not & whimsical, uncon-

trolled power, bat a legal discretion, which

iﬂﬂﬂbjmhﬂler itati = oflegal I

ples governing the subject of its action,
and to reversil on appeal where no reason-
able basis for the action is shown. - [Cifta-
tions.J* * * (Cily of Sacramentc w Drew
(1989) 207 Cal.App.3d 1287, 1297, 265 Cal.
Rptr. 704 {City of Sacramento ).) . Thie dis-
cretion is subjject to the hmitations of the
legal principles governing the subject of

© the actiofi-  The question is whether the

malwmt’sgrmmdsfordemymg;fee
award are with scbstantive
bwofsechnnl(ﬂlﬁmd,ﬂsn,whethm-

Mﬁuhearmgonthcann-sml'mﬁ:
cxnitt indicated its intention to rule oot jost on
the first prung, but to find' Pasadéna hiad
" shiown & probability of prevailing on the mer-
its. The court later “backed off* that portion
of ifs proposed ruling after FTCR paiuted out

10215, read in light of the purposes and

If it did, we then determine whether the
application of that standard to the facts
was within the scope of its discretion un-
der the statate. (Punsly » Ho (2008) 105
CalAppdth 102, 113, 129 CalRptr.2d 89
(Punsiy ); see also Crewford ». Board of
Educotion (1988) 200 CalApp3d 1397,
1406, 246 CalRptr. 808 (Crawford) [to
datermine if discretion is abused, the ap-
peliate court reviews “the entire record,
mingwﬁcubranenﬁmwﬂxeiuial
court’s ' stated ressons ‘in demying -or
mrdmgﬁesandwhetherltapphedthe
proper standards of law in reaching ite
decisivn.”]; Hewleit v Squow Valley Ski
Corp. (1997) 54 Cal'Appdth 498, 544, 63
Cal Rptr2d 118 (Heswlétt ) [same]l) ' With
ﬂzeaepnnezplesmmmd,wemmtofhe
groundsadvmeedbythemalmurtform
rufing.

2. TherposeaIGodent(}wile-
cedure section 10215

[28, 29] Seehonl&l.scomﬁedthem-
dicially developed “private attorney gener-
al® fee dovrine. (Woodland Hills Resi-
dents Assn, Inc. v City Couneil (1979) 23
Cal3d 917, 953, 164 CalRpir. 503, 598
PMMIWWHW:).) The primary
purpose of -the. statote i * "o encourage
suits effectuating a strong [public] policy
by awarding substantial attorney’s fees
mmdmebybﬂngmmm

“hﬁwﬂﬂwﬂiymﬂdmmm
‘msmcfomdmﬂmm“mwm
. the case presented 2 live controversy, an issue
mwhmhthuﬂmtexpmlydecﬁmdm
rule.

126.Cal. Appith 8¢
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hiroad - glags of . citizens.’ ({D'Amico v
Board of Medical Examiners (1974) ] (I1
Calad 1, 27, 112 CalRptr. 786, 520 P.2d
106)° (Servamc n Priest (1977 20 Cal3d
25, 43,:141 Cal.Rpir. 315, 669 P.2d i308.))
The doctrine is premized “apon the recog-
offer:- essential. to the effectuation of the
fundamental:public policies embodied in
corstitutional or stabrtory provisions, and
that, without somé mechanizm suthorizing
the_award «of stiorney fees, private-actions
to- enforce . such important ‘public policies
will' a3 8 practical matter frequently be
infeasible.” - (Woodland Hills, supra, 23
Cal3d at.-p: 933, 1564 Cal.RPh' 508, 593
P2d 200.)

Secuonmzlainrelevantmrt.anﬂm'—
mestbemaleunrtm awardaw)me}s’
feestoamnmsﬁﬂparty - in any action
whmhhasmmltedmtheeniwmem.of
anxmpurlxntnghtaﬁechngﬂ:epubhcm—
temstlf: (ﬂamynﬁmtbm&ﬁt,whethm'
peeunmryornonpemmy hasbe&neon-
fmaionﬂ:egenemlpubhcorahrge

class of persons, [and} (b) the. necessity
andﬁnmalbmﬂenutpuivmemﬁm'ce-

ment, ... are such aa tn make the award -

appropriafe.” ® Pasadena wnoedes FICR
s & “suuwsﬁful party”  whose
“has ‘resulied in the en-

’ forcementucfannnpurtmtngbtaﬁechng'

public interest,” thereby conferring a ‘sig-

'niﬂenntheneﬁt’on‘ﬂlegeneralmbhcura

l:grggc]mufpemons." .

The - issae is whether the trial court
ared as ¢ matter of law by misconstruing
and misapplying the “necessity -and finan~
cial burden of private enforcement” prong
of section 1021.5, subdivision (b).. We con-
clude it did.

26. Athitﬂmmryfz:hr whether “such
fees should . hﬁnmoﬁmh
pmdwtniihemvuylim is not impli-

i . decla:mury_ relief acdon.

CITY OF SANTA MONICA v. STEWART 105
Ciic as 24 Cul Rpir3d 72 (ColApp. 2Dis. 2005)

3. The “necessity ... of private en-
. forcement” criterion ix met here
The initial writ of mandate petition seek-
ing to force Pasadena to fulfill ite ministe-
filed by Amy. In both the ahswer to the
petition and the cross-complaint for declar-
atory relief filed against Amy, Pasadena
admitted it had not complied, snd did not
intend to -comply, with section 34460 be-
cause it believed “the initiative is uneonséi-
totional” Amy responded that he was not
a proper party to Pasadena’s cross-com-
plaint. No actual controversy existed with
respect to the constitutionality of the: ini-
tiative, because Amy had “no legal interest
in that issue,” and neither “agree[d] nor
dizagree{d] with [Pasadena's]. position on
the legality of the [Initiative]l” On the
same date Amy filed- his reply, FTCR
sought and obtained leave to intervene.on
the ground that Pasadena's arguments in
opposition to Amy’s writ petition “raise|d]
isspes of Mandamental importance to the
inteprity of dJemocratic process,” and

posed a grave threat to the initiative pro-

cess a5 & whole, FICR filed it complaint-
mmmmmwswﬂpen-
tion.
B‘I’CRsngmnenismmppurtofthe
writ petition went further than Amy’s.
Amy, who freely sdmitted “no legal inter-
est in determining the econstitutionality. of
the [Initiative],” argued essentially that
Pasadena was not free to effpctively “veto”
the Initiative by refosing to perform its
wae “dissppointed with the resulis of an
dection” PFTCR went much farther. In
addition to supporting Amy's contentions,
FTCRpresentedusummwandmmri-

(51021.5 subd. {c)k P:ns:ulucl'.ySw
' (1983) 34 Cal3d 311, 318, a. 5, 153 CalRptr.
m.ﬁﬁ??!d?(M)
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pm‘ted“defense,”on'w!ﬂeh%hetnzlmt
relied in granting the. wrik: of
mandate. : - Nevertheless, . when- ruling on
FTCR’s motion for privale atlorney: gener-
al foes, the court denied the motion on the
ed” the writ petition anyway. In making
mﬁndmg,theemntmmﬂyadopﬁed
Passdena's agsertion that FICR was not
entitled 1o fees becanse it had not made a
“mique contribution” to Amy’s pending
The esgence of the tris] eourt’s ruling
was that FTCR's intervention was “not of
am'gnﬁﬁmt—hwl;”-hecausewhsdal-
rwdyrm'sedﬂm'ism-oanSadm'sdnty
to- certify the Initiative irrespective of its
viewsmtoim_jﬁvaﬁ&ity,zenmmﬁmwiﬂr
which the court “probsbly” would have:
agreed in granting the writ. The practical
offect of the ruling required FTCR- o
ghow that the court would have denied the
in order to recover attorneys’ fees. We
mnotsaneﬁonsuchanﬂef' e
[30] Themalwntmmterpwedand
misapplied the partion of section 10ZL5
which requires a finding that the “necessi-
ty of private enforeement . .. [is] such as
to make the award approgriate.” (§ 10215,
subd. (b)) - In the first place, the “necessi-
tyﬁfmivamenmremmt“mngofﬂie
section 10215 test “ ‘looks to the adequacy

_of public enforcement and seeks economic

equalization of representation in “‘cases
whm;rivateenfoxmtismuy.’”
(City of Sacromenio, aupro, 207 Cal
Appﬁdi_f-p—lm.’%(}alﬂp&.m; ac-
card,” Havbor v Deukmejion (198T) 43
Cal3d 1078, 1108, 240 CalRpir. 569, 742
P2d 1290 [“It is obvieus that private en-
forcement to give effect to [a bill amending
the Welfare and Institutiona Code] was
necessary since the director of the depart-
ment refused to promulgate regulations to
implement the section”}, Hewleti, supra,

T s R R TR

Mm.“- aa REI ORTER, ;"'d;'s_l A 126 CaliApp.4th 34

54 CalAppAth at vp. 514—5&5.63@31.
Rptr 24 118; Committes (o Defend :Repro-
WRW@AFMWCG&
ter (1991) 229 CalApp.3d 633, 639, 280
CalRpiz. 320" (Conwmittsi~to Defend))
Wheze, 83 "here, a- lawsuit -i8 brought
officials who refuse t6 comply with: their
Imitted  statalory iilities, - -the
of the test i2 readily met. (Woodland
Hiﬂn,supm.z:-l(}al.sd;tp..m,lﬁ-!()al
Rptr. 503, 583 P24 200; see alao Commil-
tee to Defond, supra, 229-Cal.App.3d at .
639, 280 CalRptr. 329 [“Where a.private
suit is brought against 2 ‘gov
agmeyoroﬂidal.mememsﬂ;yofpﬁvaﬁd
enforcement is often obvious. A govern-
mestal sgency cannot be expected to bring
vm:. i . mnstgl‘gu-ard&'egm_
ians” * "}) Thins, under the “npecessity™
oily to the whether there if a need for a

o becaase no ..:“._ h—

eral ia avadlable. _

‘In this. ense, in which Amy and FTCR
whether an sttorneys’ fees award is war-
ranted or by whom, the “necessity” portion

- of the test not onty looks to the availshility

ofpnblicenfonement,hﬁweighsjherel&
ThiE assertion, for which independent re-
search yiclds no sepport, is also unsup-
ported.byﬂmmﬂhoﬁﬁesonwmchhm-
Tn Hewleli, the court upheld an award
of fees under section 10215 to two pri-
vate plaintiffs, Hewlett and the Sierra
Chub, who were joined by a distriet attor-
ney in an action againgt Squaw Valley
Ski Corporation for unlawfully eutting
down trees to develop 2 new ski runm,

126 Cal App.#
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awarded $48
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Club. (Hewle
pp- 516-518,
dispute on a
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neeessary.”
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trial court th
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gwarded $480,000. in athorneys’ fees to

Hewlett, and $192000 to. the jySierra
Chub. (Heswlstt,” supra, 54 CalApp.4th -at
pp 516-518, 63 CalRptr2d 118)  The
diapute on appeal centered “on the ques-.
tion .of whether private enforcement was.
necessary” (/d atp. 544, 63 CalRpir2d
118) The court found private emforce-

" ment was necessary and affirmed the

award, based on-its agreement with the
of the action was. beyond the capahilities
of the district attorpey's office. Hewlett's
attorney undertook prirary responsihility
for the prosecution, and the Sierra Chab's
counsel provided expertise on the histori-
cal and factual background of the action
56 well as land use and forestry imsues.
(Id. at pp. 545-546, 63 CalRptr2d 118)
The comrt found the setion was not “‘op-
porhnnsﬁcoreoﬂnmb’”m ‘andertaken.
plytogene:ﬂesur.hnﬁnrneyfees,
andag!eedw:ththemalemntthst“the
jivolvement of [both private plaintiffs]
was necessary to the successful plosecd-
Hon of thie] case.” Ud.atpp.&ﬁ—&ﬁ.
mm.sacal.npuzdu&) )

Genh-arytoPamsmppomtth
Hewlett “suggest{s] that it ic appropriate
to: analyze the relative contributions made
by private parties, even in cases where
‘public enforcement-is insufficient,” theve is
ne. indication the court in Hewlets did or-
considered dolng so in determining fee
entitlements. On the contrary, consistent
with the test articulsted above, the court
noted that the “necessity of private en-
forcement”, factor looke only to the ade-
guacy of publie enforeement in light of
public enforcement efforts, and it did not
weigh the relative contributions of the pri-
vate parties in affirming their fee awards.
In addition, Hemelstt did not employ -the
Tt for” test to which the trial esurt in
this ense subseribed. Ruiher, it relied on

CITY OF SANTA MOMICA.v. STEWART
Clts sa M CalBiptr3d T2 (Cal hpp. 2 Dist. 2005)
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themm-stmdard,ouﬂmedmcm
tee to:Defend, supra, 229 CalApp.3d 633,
280 CalBptr. 529, which holds that an
sttorneys’ fee award is appropriate unless
mmmhﬁmmuwﬂw
agency .performs only “duplicative, urmes-
essary, and valueless services,” or unless
themwmmnm“‘opporhmmﬁcor
collusive and undertaken simply to gener-
ahemd:attoranees.[@tamr {How-
laﬂ,ﬂmﬂCal.Appithatp.Mmd
m.si,acal.wrzdns:)

"The second case on, which Pasadens re-
MWmmcﬂ.ApdeM
mwmmmmm
_mﬂfmﬂsmﬁﬂ&ewwﬁm
&eetomghthemmh-ihuhonsof
pnvn!:eparhesmdetmmmngwhuﬂlerto
swardp:wmm'neygmalﬁeesataﬂ.
Winwlvedthempdlﬂphaseof
ahnostﬂlyensofwhqolw
hﬂgauonmttheLmAngethmﬁed
School District. Fwepnmmervm
aought ettorneye’ fees - “under section
1021.5. Their requests were denied, and
the court of appeal affirmed that ruling.

(Croseford, a pp- 1404, 14:0,2460a1.nptz

806.)
Umammﬁmm
Pasadens suggests the colift’s decision was
based on its contlusion that the interve-
nois failed to satisfy the “necessity of pri-
vate enforcement” eriterion in light of the
contiibttions made by other private par-
ties That is meorrect’ The eomt in
Crauford affirmed the |gdenisl of the in-
I + ot » fes motions bea
no cangal eonneciion was' shown between
their efforts and the cutcome of the litigs-
tion. ' Although the intervenors made sig-
nifieant contribotions at the trial lavel,
they failed to satisfy a threshold criterion
for a fee award under section 10215, and
meuning of section 1021.5” with respect to
the - remedisl phase .of . the Rtigation.

(Crasgford, sxpra, 200 CalApp.3d at pp.
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1406, 1410, 240 CaRpir,; 806y Rather;

pramlmﬂtdthehhgdxm—ﬂm
desegregamnmmultxmatelymdhy
the schoal district—was achieved as a re-
gult -of the paatage-of a ballot propodition,
not through the itervenors efforts.  (fd
at p. 1408, 246 CaL.Rptr. 806) - :

Moreuvet,w'edlsagl'eewﬁhPasadenas
maﬁmtbatthepoﬁuesundeﬂymgnec-
'honlozlﬁsupportamalwuﬂ'sﬂﬂltyto

‘welghtheeoniribuhonaofmnlhplem

attorneys general in’ determiniig whether
eachmenhﬂedtdatﬁurwys’fee& Un the
eontrary,” thepolimasundeﬂymgﬂmmtmu
venhmnndmvateamrmygma-alsmp
utes sopport ﬂxeopposlte conclusich. " A
partywhosmtimthe eriteris for inter-
venmandwhomibutestothem
dpub&mterest]iﬁgaﬁmahoﬂﬂbeenh—
ﬂedtoanmwardu!mmueys’feesonﬂm
sametermusanyotherparty "

[31] Twobamprmmplesdmethm
rule. - ,First,xghenapartquhmsmd
enters an action as an intervenor, it i8
vested “with . all. of the same procedural
ties” (Catello v. IL.T.T. General Comivols
(1984) 152 Cal.App3d 1009, 1013-14, 200
CalRptr. 4), ineluding. the right to seek
amn'neys’&asundaraechmlmma
puhhcmtemstlawmntuuequaltermswﬂh
the origingl parties, (Crawford suprs,
200 CalAppad at p.; 1406,2460:1.11ptr

806) Second, the policy underlying sec-’

tion 10215 encourages a party without
mwmmmmmm
to vindicate important public constitntional
and statutory rights, knowing that if it
prevails it will receive financial corypensa:-.
hnnformsubstanhaleﬁom-umwatw
deavor. -

By denying atwmaya fees to. FTCR
because it “probably” would: have-granted
Amy's. . writ petition. anyway, the. trial
court’s ruoling -undermines both of these

126 CalApp.4th 87

ruling would effectively require prospes--
mwmmmwm
from intervening snit to speculate whether
ﬁeplanhﬂandlorﬂxetxﬂwm'hwﬂlmc-
ceed in protecting their interests and vin-,

dicating important paltic policies-mplicat:

. o in 2 ca8a; based solely on-the' pleadings

filed by the original piaintiff in his nascent
setion.. Based on those pleadings, it
believes the plaintiff will prevail without its
mtitma_hm-mdndonismbe-
eanse,:fttdoesm’tzfvmandttemnrt
agrees with its assegement, the intervenor
and fees withont any chanee of reimburae-

ment under section 1021.5. On the ether-

hand, if the prospective intervenar gnesses
incorrectly, and the plaintiff loses the ac-
tion without the intervenor’s participation,
nathm- the inteyvenor’s nor the- public's

Takmmgether thepolmsupdq'lpng
boﬂlthem'bervenhonandpuvxteaﬁomey
genenls&h:teaaredesgnedtnmmge
mtm'estedparheswhomghtoﬂlerwm
lack the resources to aggressively pursue
meritorious public interest litigation. The
pohummmonaiswnthththemﬁng
made by the irial court, which conditions
an- inteyvenor’s entitiement to private at-
meygemnlfaesonanafter-ﬂ:e-fa&
aisessment -of whether the intervenor's
parmpauonm“neeesw'y”tothesm-
cessfu} . yesult - achieved. (CF., - Seitle
School Dist No. 1 v State of Wash. (9th
Cir.1980) 633 F.2d 183813491350 {“It is

usually impoesible to determine in advance

of trial whieh issnes will be reached -or
which parties will play pivotal roles in the
course of the litigation: To retroapectively
deu;ra.ttomey‘sfeubwmeanm:s
not considered or because a party’s partic-

‘ipation proves unnecessary would have the
effect of discouraginyg the intervention of

what in future cases miay be essential par-

126 CalAppAth §

ties. .., {¥] Beca
fees. in-this case
the. congressiane
fisture constituti
armmmcesv
mcmm
intervenorg’ attos

132] . We do1
may -not, consider
of multiple priva:
Itmeansd
properammmto
On the contrary
original plaintiff :
recover fees for t
fluous to the res
tion, or duplicati
those factors m
reduce, or. perha)
ticular fee reque
Rptr. 806 [inters
little or nothing
the outcome™ ma
miltee to Defend,
p- 643, 280 CalRy
awarded to prive
“duplirative, unr
serv:ws"].) :

[33]_[gpTn this

mitted legal errm
tiunlﬁ21.5byreq




sonchusion is 50 be-
ane, and the court
ent, the intervenor
ance of reimburse-
15. On the other
intervenor guesses
intiff loses the ac-
nor’s purtieipation,
i nor the public’s
Zgressively pursue
at litigation. The
t with the ruling
, which conditions
ent to private it~
. an after-the-fact
- the intervemor’s,
mary” to the sue-
d (Cf, Seatile
‘ate of Wash. (3th
13491350 "M is
erming in aidvanee
il be reached -or
dvotal roles in the-
To retrospectively
cauge an issge g
£ a party’s partie-
ry would have the
¢ intervention of
7 be essential par-

Ccny. OF . SANTA MONICA v. STEWART 109
Chasa 24 ColRper3d 72 {CalApp. 2 Dist. 2005}

126 . Cal App.#th 89

'[32) . We.do not hold that a trial court

proper amount of au aftorpeys’ foe award
On the contrary, to the extent both the

original plaintiff and the intervenar seek to

recover fees for time spent thal Was supex-
finous to the results achieved by the litiga-
tion, or dupliestive of ane another's efforts,
those factors may properly be used to
rednee, or perhaps deny altogether, 3 par-
ticular fee request. (See eg. wafanl
supra, 200 Cal App.3d at p. 1407, 246 Cal

: ﬁﬁr-mﬁ[hmaorswho“mMJ

]ibﬂeornntlﬁngofsubshnesinpmdnang
the omtcome” may be denied feesl; Com-
mittee to Defend, supra, 220 Cal App.3d at
p. 643, 280 Cal Rptr. 329 [10 fees shauld be
“duplicats - unnecessary, and valoeless

[SS]JEInﬂﬁsm'sé,ﬂletrhluﬁrtm-
tion 1021.5 by requiring FTCR to show the
“put for” its jeipation in the Htigation.
To be entitlod to an attoreys’ fees award

to show it was a “succesaful party” in an
that “reaulted in the enforcement of
an important right affecting the public in-
terest” Becsuse Pasadena concedes

vourt on remand will be Toquired to exer-
of fees to which F'ICR is entitled.

.4 FICR plso satisfied the “financial
burden” preng of Code of Civil
Procedure section 10215, subdivi-
sion (b).

{8¢] The final basis for the trial court’s
denial of FTCR’s sttormeys” fee request
wasiiawmdusbnthatFTCRahofuﬂedbo
satiafy the “pecessity” prong of - section
mj,bmmitsuulw&alpmmﬂin-
tevest in the outcome outweighed the bur

,[ﬁ]_AIﬁgnntisentiﬂedtoanm&
neys fee mward vnder the “necessity”
prong when. @ ‘the cost of the claimant’s
hgﬂvmyhmmds{thejiﬁgmﬁ]p&r-
sonal intevest, that is, when the necessity
forpmmingtbehwmitplaoedabwden' in
the [claimant] “out of proportion to his
individual siake in the mabter.” [Cita-
tonT " (Woodland Hills supra, 23
Cal3d at p. 941, 154 CalRptr. 508, 583
p2d280) ‘

oF than intervene in Amy’s lawsuil. In its
gwn words, Pasadena] admitited] at the
outset that if intervenors had themselves
ﬁled'thewritadﬁpnbpwinpelmpliame
there would {bave been] littie dispute that
Intervenors’ objective went beyond their

own interests to serve the broader public

good.” _

[26] We discern no principled reason
forcumtudmg.aadldthetnalenurt,that
FTCR's stake in a public interest action
direcied at vindicating the interests of Pas-
adena voters in implementing the Initiative
ﬂxey.appuwedbmmq_pmehvperwn],
and therefore saffient to disqualify #

Lo pet e
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canse it joined Amy’s action rather than

nent of the embattied Initiative, the inter-

venum—ﬂCRanﬂMm:—hada

« tpersonal interest’ in the litigation |egin
and intellectually connected to the litiga-
pot But it fwas] ridiculovs to disqualify
them from a fee award because.of their.
‘mterest’ If anyone-should have gotien
focs under section 10205, they should
hwe...-”'(HmMuAmW)%
CalApp.th 115, 125-126, 120 CalRpir2d
646) For purposes of determining 2 pub-
Be interest litigant's entitlement. to private
atforney genersl fees, the question is
whether “the eost of Etigation [was] out of
mpqrﬁonmfheindividmlliﬁgmﬁastake
in the litigation?” .(Pwumely, suprs, 105
CalAppAth at p. 117, 129 CalRptr2d 8%
Woodland Hills, supro, 23 Cal3d . p.
941, 164 Cal.Rptr. 503, 593 P2d 200.) The
financisl burdens on FTCR of Kligating

o tion's id lovi ]‘;I st in impl
menting the voters’ will.. Numerous cases
have coneluded that ballot measuré propo-
nents, with no financial or personal inter-

eats ab stake, qualified for section 10215

fee awards in':act,immnu@thoenﬁ:m
those measures or qualify them for the
baliot. (See Press v. Lucky Stores, supra,
MC:].Sdatp.BZl,l%(}al.Rph-..msﬁ'l
P24 T04; Citizens Againgt Ront Control v.

27, Wewiﬂmtaddrml’mdena’scummﬁon'
that the trial court’s order demying fees to
FTCR may be upheld because FICR's “repu-
tatianal interest” in i ‘g the implementa-
tion of the Initistive tn Pasadena, which’
would sssist its fumre ability to promwte and
obtain passage of the Initintive in other cities,
rnimd-mrnlﬂidnhlw.nndmrmﬂ

spext to the application of the prificiples to
thefats S

J,,Dlsmsrl‘l SITION

The arder dismissing the Santa Mopiea
ﬁm,theadm'ﬂdwingthemﬁ—SLAPP
moﬁon.mdgranﬁngthcmdinnform—
maryjuﬁgtnentammased. The order
denying Monsonr and FTCR's motion for
sunmeys'fesander(}odeofcivnl’mwr
dore_section 10215 is also reversed, and
der the principles outlinied above. - In the
¢ity's facmal contention. (&qe.g..Fanu‘lie_s
Unafrﬁdtovpholdwﬁlbomdomunyﬁ
Board of Supervisors (2000) 79 Cal. Appdth
505, 516, 94 CalBpir.2d 205 [a party’s non-
pwummkwmm.hlock:m;
momq‘akes.;wuﬂundetdxgﬁmndﬂbur—
based on objecdive evidence™) - o

126 CalAppiéth 91
asitneyn’  fees
FTCR is to recon
the Santa Monica

We coneur: CO
FLIER, J.




126 CalAppAth 3%

{1 Cal. App.3d 213,
65; ‘Washkburn 2
15 Cal.App.3d 578,
4) For purposes
snﬁtlemeuﬁtopﬁ-'
<3, N6 principled
8 case finy diffef
nmmgofFTCR’

!ntﬂxetnalcourt
er, that"FTCR's

writ of wandate
v, that Tactor m
, rather than the

emanded to the
CR’s motion for
on 10215 using
inciples, and -to
the wie I..— h

CITY OF SANTA MOBICA:y. STEWART

‘1236 Cal.Appisth 91 Clie 2a 24 CalRper3d 72 (CabApy. 2 Dint. 208%)

Passdenaz-action, FTCR i to recover its.
attorneys’ fees and costs -on appeal

. mRhtOWIBMMappealm
the Santa Monica action.

,. We concar: COOPER, P.J., and

FLIER, J.
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Agenda Item No. 10
City Council Meeting
November 9, 2010

Staff Report

TO: Mayor and City Council
FROM: Lorene Krumm

City Clerk
DATE: November 4, 2010

SUBJECT: Canvass of the eleven (11) Boulder City Questions placed
on the November 2, 2010, General Election Ballot and direction to the
City Clerk to certify the results of said election to the Secretary of State

Business Impact Statement: This action wili not have a significant
economic impact on business and will not directly restrict the formation,
operation, or expansion of a business.

Action Requested: That the City Council direct the City Clerk to certify the

Crry MANAGER:
Vick G. Maves

Ciry ATTORNEY:
Dave OLsEN

Crry CLeERK;
LoreNE KRUMM

ComMuniTY DEVELOPMENT
DIRECTOR:
BROK ARMANTROUT

PuaLIc WoRrks DIRECTOR:
SCOTT HANSEN

PoucE CHIEF:
Tromas FINN

FIRE CHiEF:
KEVIN NICHOLSON

FINANCE DIRECTOR:
Timothy Inch

Parks & RECREATION DIRECTOR

ROGER HALL

results of the eleven (11) Boulder City questions placed on the November
2, 2010, General Election Ballot to the Secretary of State

Qverview:

» Boulder City Ballot Questions, November 2, 2010
» Canvass of Election Required
» _Certification of the Abstract for Election Required

Background Information: NRS 293C.387 requires the City Council to
canvass returns and approve the official abstract of votes within seven
working days from the election.

The official returns will be provided upon receipt from the Clark County
Election Department. The unofficial returns on the ballot questions which
were placed on the November 2, 2010, General Election Ballot have been
reported as follows:

390



BOULDER CITY QUESTION NO. 1
CAPITAL IMPROVEMENT FUND EXPENDITURES

(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 2
RESIDENTIAL LAND SALE

(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 3
ELDORADO TRANSFER AREA ANNEX

YES............. 5434
NO.............. 1,302
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 4
CHARTER AMENDMENT FOR TERM LIMITS — ELECTED

YES............. 4,872
NO.............. 1,937
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 5
CHARTER AMENDMENT - SECTION 143

YES.....ooi.. .. 4,589
NO ..o, 2,198
(UNOFFICIAL FINAL)
BOULDER CITY QUESTION NO. 6
COMMERCIAL LAND SALE
YES............. 3,920
NO............. 3,002

391



(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 7
WIND ENERGY IN THE EVTA

YES............. 5,221
NO ..., 1,706
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 8
INITIATIVE TO AMEND CHARTER — ELECTION OF CITY ATTORNEY

YES............. 3,841
NO.............. 3,029
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. ¢
INITIATIVE TO LIMIT DEBT TO $1M WITHOUT VOTER APPROVAL

YES............. 3,951
NO.............. 2,893
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 10
INITIATIVE REGARDING TERM LIMITS OF COMMITTEE/COMMISSION MEMBERS

YES............. 4,089
NO.............. 2,775
(UNOFFICIAL FINAL)

BOULDER CITY QUESTION NO. 11
INITIATIVE REGARDING POLICY OF ONE GOLF COURSE

YES ............. 2,367
NO.............. 4,520
(UNOFFICIAL FINAL)

-3-
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After the City Council canvasses the results, the next step is for the City Clerk to certify
the official abstract to the Secretary of State’s office.

Recommendation: The City Clerk respectfully requests that the City Council canvass
the returns and direct the City Clerk to certify the official abstract.

Attachments:

Ballot Question No.
Ballot Question No.
Ballot Question No.
Ballot Question No.
Ballot Question No.
Ballot Question No.
Bailot Question No.
Ballot Question No.
Ballot Question No.
Baliot Question No.
Ballot Question No.

NN WN =

_ AW
™ ]
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was to uphold the Planning Commission’s determination on both variances and
the conditionat use permit including the original condition to double the allocated
area for motorcycle parking spaces on site, providing at least 12 motorcycle
spaces.

Council member Chandler stated he could not support the variance request and
referred to the criteria that the granting of the variance would not be materially
detrimental to the public welfare. He stated the parking issue had not been
corrected and the variance did not meet the criteria.

Council member McCoy stated the issues presented could be addressed and
corrected. He said parking had been discussed on numerous occasions. He
said the property had been unused and the proposed project would be a benefit
to the downtown area.

Mayor Roger Tobler called for the vote; recorded as follows:

AYE: Mayor Roger Tobler, Council member Duncan McCoy, Council
member Linda Strickland, Council member Cam Walker, (4)

NAY: Council member Travis Chandler (1)
ABSENT: None (0)

10. Canvass of the eleven (11) Boulder City Questions placed on the
November 2, 2010, General Election Ballot and direction to the City Clerk to
certify the results of said election to the Secretary of State

A staff report had been submitted by City Clerk Lorene Krumm and included in
the November 9, 2010, City Council agenda packet.

City Clerk Krumm provided the official election results received from the Clark
County Election Department on the Boulder City Ballot Questions appearing on
the 2010 General Election Ballot. She noted Question No. 9, an initiative
pertaining to debt obligations, and Question No. 10, an initiative pertaining to
term limits for committee/commission members, would become effective upon
the canvassing of the results.

Council member Chandler moved to approve the Canvass of the eleven Boulder
City Questions placed on the November 2, 2010, General Election Ballot and
directed the City Clerk to certify the results of said election to the Secretary of
State. The motion was seconded by Council member Linda Strickland,;
unhanimously approved.

11. Discussion and possible staff directive regarding election results on Boulder
City Ballot Questions 8, 10 and 11 and, more paricularly, whether or not a
legal challenge should be made regarding said Ballot Questions.

Minutes of the November 9, 2010, regular City Council meeting 14
20
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DECLARATION OF L. G. STRICKLAND ESQ. IN SUPPORT OF SPECIAL MOTION
TO DISMISS PURSUANT TO NRS. 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

L, L. G. Strickland do hereby declare and state that if called as a witness in this matter [
would and could competently testify as follows.

1. Tam an attorney at law, duly licensed to practice law in all of the Courts of the State of
California and State of Nevada. I was admitted to practice law in the State of California in 1983,
and was admitted to practice law before the U.S. District Court, Central District of California in
1984. I was admitted to practice law in the State of Nevada in 1996 and was also admitted to
practice law before the Supreme Court, State of Nevada in 1996.

2. L assisted attorney Tracy Strickland in defense of the three (3) named Defendants in the
instant litigation and was primarily involved in writing the legal briefs.

3. I charge two hundred and fifty dollars ($250) an hour for my services.

4. Ibelieve my hourly rate is reasonable, fair and in conformity with the legal community
of Clark County.

5. T'have personally prepared the billing for both Tracy Strickland and I on this
matter. To date, and without the preparation of a Reply to any Opposition that may be
filed by Plaintiff on this Motion, Defendants have incurred attorney fees in the sum of
$9250 (37.00 hours @ $250 per hour) in defense of this matter. This amount factors in the
approximate amount of time which we anticipate will be spent traveling to, and appearing
on the Motion (based on the time spent for the anti-SLAPP hearing of A-10-621582). After
preparation of the Reply, I will provide an updated declaration pertaining to attorneys fees
incurred.

//
/
1
I
/"
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6. In addition thereto, my clients have incurred the following costs in defense of this

matter:
POSTAGE: $ 17.48'
PHOTOCOPY CHARGES: $ 36.90
MILEAGE (@ .50 PER MILE) $ 30.00
FILING FEE $283.00
RESEARCH FEE (LEXISNEXIS) 44.50°
TOTAL COSTS INCURRED: $411.88

Again, these costs only reflect costs incurred as of the present date, and anticipated
mileage for travel to and from the hearing. Additional costs that will be incurred
pertaining to the preparation of a Reply brief will be included in an additional declaration
that will accompany the Reply.

7. Attached hereto and identified in the Motion as Exhibit “1" is a true and correct copy
of HR 4364 which I obtained from the website for the United States Legislature.

| 8. Attached hereto and identified in the Motion as Exhibit “2" is a true and correct copy
of the Bill Summary for HR 4364 which I also obtained from the website for the United States
Legislature.

9. Attached hereto and identified in the Motion as Exhibit “3" is a true and correct copy
of the Bill Summary, 69" Regular Session of the Nevada State Legislature pertaining to the anti-
SLAPP statutes, which I obtained from the website for the Nevada Legislature.

10. Attached hereto and identified in the Motion as Exhibit “4" is a true and correct copy
of the History of AB 485-1997 which I obtained from the website for the Nevada Legislature,

11. Attached hereto and identified in the Motion as Exhibit “5" is a true and correct copy
of the Minutes of the Assembly Committee on Judiciary of June 3, 1997 which respect to the
discussion regarding Assembly Bill 485 only, which I obtained from the website for the Nevada
Legislature.

Iz
/

"This postage cost is an estimate since, at the time of filing of the Motion, the Motion had not
yet been served. A more definitive amount will be provided at the time of the hearing.

*This cost reflects Y the charge; the other ¥ has been billing to A-10-629988-C which is the
other initiative lawsuit currently pending in Dept. 20.
DEC. LGS 2




W e ~1 o th B W R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

12. Attached hereto and identified in the Motion as Exhibit “6" is a true and correct copy
of documents pertaining to the case In the Matter of the Petition of City of Mesquite which
obtained from the Eighth Judicial District Court website.

13. Attached hereto and identified in the Motion as Exhibit “7 is a true and correct copy
of a page from the transcript of proceedings from the hearing on the anti-SLAPP motion heard in
Case #A-10-621582 on October 21, 2010 in this Department. The entire transcript will be made
available for the Court’s review at the hearing of the subject Motion.

14. Attached hereto and identified in the Motion as Exhibit “‘8" is a true and correct copy

of the case City of Santa Monica v. Stewart, 126 Cal. App. 4" 43, 24 C*. Rptr. 3d 72 (2005)

attached for the Court’s convenience.

15. Attached hereto and identified in the Motion as Exhibit “9" is a true and correct copy
of November 9, 2010 City Council agenda materials.

16. Attached hereto and identified in the Motion as Exhibit “10" is a true and correct
copy of Minutes from the November 9, 2010 City Council Meeting,

I declare under penalty of perjury the aforementioned is true and correct. Executed this

19" day of December, 2010, Boulder City, Nevada.

DEC. LGS 3
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DECLARATION OF TRACY STRICKLAND ESQ. IN SUPPORT OF SPECIAL
MOTION TO DISMISS PURSUANT TO NRS. 41.660; REQUEST FOR ATTORNEY
FEES AND COSTS

I, Tracy Strickland do hereby declare and state that if called as a witness in this matter I
would and could competently testify as follows.

1. I'was first admitted to practice law in the State of California in May of 1979, I am
admitted to practice in all of the state courts in California as well as the United States District
courts for the Central, Southern and Northern District of California. I am also admitted to
practice before all the state courts in Nevada as well as the United States District Court of
Nevada. Additionally, | am admitted to practice law in all Idaho state courts.

2. I was retained to represent three of the named defendants in the lawsuit brought against
them by the City of Boulder City. I work with L. G. Strickland in the firm “L. G. Strickland
Esq.”

3. I charge two hundred and fifty doilars ($250) an hour for my services. Attorney
Strickland also charges two hundred fifty dollars ($250) for her legal services. I also bill my
clients for all costs incurred in their defense.

4. Ibelieve my hourly rate is reasonable, fair and in conformity with the legal community
of Clark County.

5 Mr. Paul Larsen of Lionel, Sawyer & Collins advised the Boulder City City Council
that his hourly rate for services in the matter A-10-621582-C (the prior initiative case before this
Court was $450 per hour.)

6. I have personally reviewed the billing for both myself and attorney L. G, Strickland on
this matter. To date, and without the preparation of a Reply to any Opposition that may be
filed by Plaintiff on this Motion, Defendants have incurred attorney fees in the sum of
$9250 (37.00 hours @ $250 per hour) in defense of this matter. This amount factors in the
approximate amount of time which we anticipate will be spent traveling to, and appearing
on the Motion (based on the time spent for the anti-SLAPP hearing of A-10-621582). After
preparation of the Reply, the Court will be provided with an updated declaration

pertaining to attorneys fees incurred.
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6. In addition thereto, my clients have incurred the following costs in defense of this

matter:
POSTAGE: $ 17.48
PHOTOCOPY CHARGES: $ 36.90
MILEAGE (@ .50 PER MILE) S 30.00
FILING FEE $283.00
RESEARCH FEE (LEXISNEXIS) 44.50°
TOTAL COSTS INCURRED: $411.88

Again, these costs only reflect costs incurred as of the present date, and anticipated
mileage for travel to and from the hearing. Additional costs that will be incurred
pertaining to the preparation of a Reply brief will be included in an additional declaration
that will accompany the Reply.

[ declare under penalty of perjury the aforementioned is true and correct. Executed this
19" day of December, 2010, Boulder City, Nevada.

'This postage cost is an estimate since, at the time of filing of the Motion, the Motion had not
yet been served. A more definitive amount will be provided at the time of the hearing.

*This cost reflects ¥ the charge; the other ¥ has been billing to A-10-629988-C which is the
other initiative lawsuit currently pending in Dept. 20.
DEC. TXS 2
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DECLARATION OF JAMES C. DOUGLASS IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TQ NRS 41.660; REQUEST FOR ATTORNEY FEES AND

COSTS

I, James C. Douglass, hereby declare and state that if called as a witness I could and
would testify as follows:

1. Tam a resident of the City of Boulder City and have been a resident for thirty-two (32)
years. I volunteered my personal time to be a member of the Airport Advisory Committee,
appointed to the Committee by the City Council. I am a regular attendee at the City Council
meetings, and feel that I am well aware of the issues that currently face our City and feel that [

am engaged in our community.

2. I'am a veteran having served as a pilot in the Air Force for four (4) years. lama
retired airline pilot and have been retired for the past six (6) years. Iam sixty-one (61)
years of age.

3. In March 2010 I was one of five (5) Boulder City residents that served on the
Petitioners Committee that submitted the initiative known as the "Appointment Initiative.” I also
served on a committee that submitted the initiative known as the “Debt Initiative” which is the
subject matter of a lawsuit currently pending in Department 20 of this Court; I have been

named as a Defendant in that lawsuit solely because I was involved in that initiative.

4. In March, 2010 the “Debt Initiative” was submitted to the Boulder City Clerk and on
or about April 14, 2010, the “Appointment Initiative” was submitted to the Boulder City Clerk.
I assisted in obtaining signatures on these initiatives, and the signatures were eventually
submitted to, and deemed sufficient by the Secretary of State. The “Debt Initiative” and the

“Appointment Initiative” were placed on the November 2, 2010 ballot and both were approved
by the voters.

5. I'volunteered to serve on these initiative committees and did not receive any financial
support for my services. To the best of my knowledge no person received any compensation for
their service on the committees. I believe that all people who helped in the circulation of the

"Debt Initiative”, as well as the other initiatives, did so as volunteers and thus did not receive

any compensation for their services.
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6. In volunteering to serve on the initiative committees and as a circulator of the “Debt
Initiative” and “Appointment Initiative” I did so because I thought that these issues should be
considered by the voters of Boulder City. I believed that in sponsoring the initiatives I was
acting in accordance with freedom to petition, a freedom that I fought to protect when I served
in the military. In this regard, my service was pursuant to the highest democratic principles
contained in the United States and Nevada Constitutions.

7. The City’s response to my participation in this democratic process was the service of
two Summons and Complaints. I authorized my attorney of record, Mr. Tracy Strickland, to
accept service on my behalf on December 11% 2010. In both Complaints the City of Boulder City
is the Plaintiff and I am named as an individual Defendant.

8. Without hesitation I can truthfully state that my wife and I are extremely upset and
emotionally troubled by these lawsuits. These lawsuits cause me to be very concerned and
worried about the democratic process on which our Country, State and City are founded. Iam
also troubled about the direction that our City is going. I believe that by bringing these actions
against me and the other Defendants the City has shown a pattern, practice, custom and policy of
attempting to stop Boulder City residents from circulating initiatives for fear of personal
financial impact and damage to reputation. In this way, people are afraid of getting involved in
politics in Boulder City for fear of being personally named in a lawsuit by the City, a lawsuit, and

in my case multiple lawsuits, that most people do not have the financial resources to fight.

9. I have recently learned that 'the law firm hired by the City to sue myself and the other
members of the Petitioners’ Committee has billed the City seventy-one thousand dollars
($71,000) as of October, 2010. It is clear to me that the City is not concerned about the legal fees
and costs borne by the taxpayers as a result of these lawsuits. It is also clear that the City is not
concerned with the legal costs that are amounting for the defense of the Defendants in these
initiative lawsuits, most of whom are on fixed incomes and are being sued merely for exercising
Constitutional rights. I have to wonder when this harassment, and violation of my Constitutional
rights, will cease, and anticipate that it will cease only when people such as me give up on
drafting citizen legislation. As a result of the emotional and financial harm these two lawsuit
has cause my wife and 1, it is highly unlikely that I would get involved in any future Boulder City
initiatives.

i/
/
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1 declare under penalty of perjury the aforementioned is true and correct. Executed this
_& day of December, 2010 in Boulder City, Nevada.
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DECLARATION OF NANCY NOLETTE _IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TO NRS 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

I, Nancy Nolette, hereby declare and state that if called as a witness I could and would
testify as follows:

1. Iam a resident of the City of Boulder City and have been a resident since November
2004.

2. Tam a small business owner. I am sixty-one (61) years of age. I served in the United
States Army and the reserves for total of thirty (30) years. I do volunteer work for veterans
throughout southern Nevada.

3. In April 2010 I was one of five (5) Boulder City residents that served on the
Petitioners Committee that submitted the initiative known as the "Appointment Initiative’.

4. On or about April 14, 2010, this initiative was submitted to the Boulder City
Clerk and subsequently circulated amongst the registered voters of Boulder City for their review
and signature. Signatures were obtained, and these signatures were deemed sufficient by the
Secretary of State. The “Appointment Initiative” was placed on the November 2, 2010 ballot and

was approved by the voters.

5. I volunteered to serve on the initiative committee and did not receive any financial
support for my services. To the best of my knowledge no person received any compensation for

their service on the committee.

6. 1 believe that all people who helped in the circulation of the "Appointment Initiative”,
as well as the other initiatives, did so as volunteers and thus did not receive any compensation

for their services,

7. In volunteering to serve on the initiative committee and as a circulation of the
“Appointment Initiative™ I did so because I thought that this issue should be considered by the
voters of Boulder City. I believe I was acting in accordance with my Constitutional right to

petition, and my service was pursuant to the highest democratic principles.
/

"
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8. The City’s response to my participation in this democratic process was the service of
the Summons and Complaints. [ authorized my attorney of record, Mr. Tracy Strickland, to
accept service on my behalf on December 11" 2010. In the Complaint the City of Boulder City
was the Plaintiff and I was named as an individual Defendant.

9. Without hesitation [ can truthfully state that I was extremely upset and emotionally
troubled by this lawsuit. As a veteran, I have fought to protect democracy and our freedoms, both
of which are attacked by the current lawsuit whose Defendants were people who whose only

“fault” was that they chose to participate in the democratic process.

10. Tam also troubled about the direction that our City is going. I believe that by
bringing these actions against me and the other Defendants the City has shown a pattern, practice,
custom and policy of attempting to stop Boulder City residents from circulating initiatives for
fear of personal financial impact and damage to reputation. In this way, people are afraid of
getting involved in politics in Boulder City for fear of being personally named in a lawsuit by the

City, a lawsuit that most people do not have the financial resources to fight.

11. T have recently learned that the law firm hired by the City to sue myself and the other
members of the Petitioners’ Committee has billed the City seventy-one thousand dollars
($71,000) as of October, 2010, It is clear to me that the City is not concerned about the legal fees
and costs borne by the taxpayers as a result of these lawsuits. Tt is also clear that the City is not
concerned with the legal costs that are amounting for the defense of the Defendants in these
initiative lawsuits, most of whom are on fixed incomes and are being sued merely for exercising
Constitutional rights. I have to wonder when this harassment, and violation of my Constitutional
rights, will cease, and anticipate that it will cease only when people such as me give up on
drafting citizen legislation. As a result of this lawsuit I doubt that I will ever get involved in

any future Boulder City initiatives.

I declare under penalty of perjury the aforementioned is true and correct. Executed this
/ 7 day of December, 2010 in Boulder City, Nevada.

Noweet O ) \oetlT
NANCY LETTE

Declarant
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DECLARATION OF DANIEL D. JENSEN IN SUPPORT OF SPECIAL MOTION TO

DISMISS PURSUANT TO NRS 41.660; REQUEST FOR ATTORNEY FEES AND
COSTS

I, Daniel D Jensen do hereby declare and state that if called as a witness in this matter |
would and could competently testify as follows.

1. I am one of five (5) members of a committee that circulated the ballot initiative

referred to in Plaintiff’s Complaint as the "Appointment Initiative”. I am also named as

a Defendant in this action. Iam also currently named as a Defendant in two other lawsuits
arising out of my sponsorship of two other citizen initiatives. One of the lawsuits pertains to what
is commonly identified as the “Golf Course” initiative and it is currently pending before the
Nevada Supreme Court. The other lawsuit pertains to what is commonly referred to as the “Debt

Initiative” is currently pending in Department 20.
2. 1 am a resident and citizen of the City of Boulder City and have been since 1975.

3. In 2005 I retired from the federal government as a worker at the Hoover Dam Visitor

Center. Iretired after working for the Federal Government for forty-one (41) years.
4. I am currently sixty-eight (68) years old and live on a fixed income from my federal

pension and social security.

5. Regarding the instant lawsuit, I and four (4) other Boulder City residents formed a
committee to circulate the “Appointment Initiative” . We were and are all volunteers and did not

receive any financial support from anyone before, during or after the submission of this initiative.

We did this in a good faith belief that we have the constitutional right to initiate and circulate an

initiative petition free of harassment or retribution by the government. We believed then, and

still believe now, that it is, and was, our Constitutional right to sponsor these three initiatives.

6. Our City has a number of different committees, commissions, and boards which
residents can serve on. If a resident wishes to serve, he/she merely submits a volunteer data form
to the City, expressing his/her desire to serve on a particular committee, commission, or board.

The City Council then appoints individuals to serve. A problem has been brewing wherein the
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City Council has limited participation in these committees, commissions, and boards by re-
appointing the same people repeatedly. In this regard, there are some committee members who
have held their respective appointed position for over 20 years, despite the fact that others have
wished to serve. With terms limits applicable to elected persons, term limits also seemed to be
the practical approach to limiting these extended periods of appointment. It is for this reason that

the “Appointment Initiative” was proposed.
10. After submitting the “Appointment Initiative” to the Boulder City Clerk the signature

gathering began. Sufficient signatures were obtained and ultimately certified by the Secretary of
State. The “Appointmentt Initiative” was placed on the November 2, 2010 ballot. Despite the
campaign waged by some City Council members to defeat the initiative, it was approved by the

voters, and is now the law in Boulder City.

11. These lawsuits have had a chilling effect on me with respect to my desire to get
involved in the democratic process here in Boulder City. Though City Attorney Olsen has
publicly stated that he is not seeking my personal assets or money from me or the other defendants
in this lawsuit, I was nevertheless required to obtain at my expense, legal counsel to represent me

in this action.

12. The City has not expressed any concern about using my taxpayer money to bring this
action against me and the other committee members. The City even authorized the added expense
|of hiring outside counsel to assist City Attorney Olsen in this lawsuit. 1understand that as of the
[[end of November, 2010 the City has paid Mr Larsen’s firm the amount of seventy-one thousand

fdollars ($71,000) to sue the members of the Petitioners’ Committee on the initiatives.

13. I am very concerned that, because of these lawsuits, Boulder City residents will no
longer want to participate in the initiative process. I even question whether I, in the future, would

be willing to circulate any initiative measures, especially if the initiative involves a question that

the City Council has refused to place on the ballot. In this regard the “Golf Course” initiative
came about as a result of the City Council’s refusal to place a question to the voters as what

should be done about the city owning two financially losing golf courses. The “Debt Initiative”
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came about as a result of the spiraling indebtedness and the “Appointment Initiative” came about

as a result of the City’s failure to appoint new members to committees.
I declare under penalty of perjury the aforementioned is true and correct. Executed this

{ 7 th day of December, 2010 in Boulder City, Nevada.

DANIEL D. JENSEN
Declarant
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